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STATEMENT OF QUESTIONS PRESENTED 


I. Whether murder in the second degree is a lesser included 
offense under a couit in the indictment charging felony murder wrich does 


not allege "malice aforethought". 


II. Whether the jury verdict that appellant was guilt, of mur- 


der in the second degree under count one of the indictment, charging a 


murder during the course of a robbery, and a finding of guilt under count 
two of the indictment, charging the same robbery alleged in count one of 
the indictment, which verdict was in direct violation of the Court's in- 


structions, wag mutually exclusive and repugnant. 


III. Whether appellant's alleged confessions were obtained in 


violation of Rule 3(a) of the Federal Rules of Criminal Procedure. 


IV. Whether the written form of jury verdict submitted to the 
jury which stated: “On count one, you may find each defendant guilty of 
lst degree murder in the second degree or not guilty” was of prejudice to 


appellant. 
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JURISDICTIONAL STATEMENT 


Appellant, Leon Jackson, was indicted on February 21, 1961, in 
a three count indictment. Count one charged murder while perpetrating a 
robbery, count two charged robbery and count three charged unauthorized 
use of an automobile, in violation of Sections 2401, 2901 and 2204, 
respectively, of Title 22 of the District of Columbia Code. (J.A. 12-13). 

Jackson came to trial on October 30, 1961 before Judge Charles 
F. McLaughlin and a jury. On November 18, 1961 the jury found him guilty 
of murder in the second degree under count onc, and guilty as charged in 
counts two and three. (J.A. 20). On January 8, 1962 an Order of Judgment 
and Commitment was entered. (J.A. 21). He was sentenced for a period of 
ten to thirty ycars on count one, four to twelve years. on count two, and 
one to three years on count three. The sentences are to run consecutively. 
(J.A. 21-22). 


Appellant noted a timely appeal to this Court on January 18, 


1962. (J.A. 22). (On January 18, 1962 Judge McLaughlin granted appellant's 


application to appeal in forma pauperis to this Court. (J.A. ll). 
Jurisdiction is conferred upon this Court by United States Code, 

Title 28, $1291 (Act of June 25, 1948, ch. 646, 62 Stat. 929, as amended 

by Act of October 31, 1951, ch. 655, 65 Stat. 726, and by Act of July 7, 


1958, 72 Stat. 348). 


STATEMENT OF THE CASE 

a a | 
| 
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Appellant was charged under a three count indictment. The first 
count charged that he and four others, Charles S. Coleman,| Carl A. Tatum, 
James V. Washington and James M. Dykes, on or about December 23, 1960, 
within the District of Columbia, perpctratcd and attempted to perpetrate 
a robbery of Fannie Schery and in so doing unlawfully and feloniously did 
murder Victor Schery by means of shooting him with a pistol. The second 
count charged the same five persons with the same robbery alleged in count 


one. The third count charged them with the unauthorized use of an auto- 
| 


mobile on the same datc. (J.A. 12-13). 
Each of the five defondants pleaded not guilty to all counts 
contained in the indictment. (J.A. 14). 
The trial bogan before Judge Charles F. McLaughlin on October 


30, 1961. Three days were consumed in the sclection of a jury. The trial 


lasted for thirteen days over a three weck period--October’ 30, 1961 - 


November 17, 1961. (J.A. 6-9). The case was submitted to the jury at 
4324 P.M. on November 17, 1961. (Tr. 2018). The following day, November 
18, 1961, the jury deliberated until 5:07 P.M. when a note, was sent to 
the Court asking the Court to repeat certain instructions proviously 
given on aiding and abetting and on guilty or not guilty oh count one. 
(J.A. 21). The jury returned to the courtroom at 5:07 P.M, and received 


the requested instructions from the Court. (Tr. 2021). | 
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On November 18, at 10:15 P.M., the jury returned a verdict. 
Appellant was found guilty of murder in the second degree under count one, 
and guilty as charged under counts two and three. (Tr. 2039). The other 
defendants were similarly found guilty under the three counts, except 
Washington who was acquitted of counts one and two but found guilty under 
count three. Later the Trial Court acquitted Washington notwithstanding 
the verdict. (J.A. 10). 

Appellant was sentenced to imprisonment for a period of ten to 
thirty years on count one, four to twelve years on count two, and one to 
three years on count threc. The sentences are to run consecutively. 


(J.A. 21-22). 


A. Testimony end! Evidence Introduced Against Appellant. 

There were no eye witnesses who implicated appellant or the 
other defendants with the alleged crimes. The Government's casc against 
appellant was based upon circumstantial evidence and appellant's alleged 
confessions. 

Fannie Schery, the wifs of Victor Schery, testified that she 
and her husband were the owners of the Humpty Dumpty Markct located at 
4401 Shoriff Road, N. E. On December 23, 1960 at 9:45 P.M. she and her 
husband closed their store and walked to their car parked on 44th Street. 


She had $400.00 in her pocketbook and her husband had $110.00. (Tr. 375- 


377). She said a boy came up behind her and said, "Give me the pocket- 


book". Then she heard a shot. (Tr. 384). After the shot she said 


another boy ran up and took her pocketbook. (Tr. 385). SHe said she 
chased the two boys across the street where they were joined by a third 


boy. The boys then got into a car and drovo off. (Tr. 385-389). Sho 
| 


returned to her car and discovered that her husband had been fatally 
wounded. Neither Mrs. Schery nor her husband, before his death, were able 
to identify the boys. (Tr. 390). | 

William David Wood testified that on December 23, 1960 he drove 
his 1958 Chevrolet automobile with Virginia tags to the Evening Star News- 
paper Company building, his place of employment. He arrived about 5:30 P.M. 
and parked the automobile on Second Street botween Eye and|k Streets, S. E. 
and went to work. (Tr. 407-408). About 1:30 A.M. the following morning 
he left work and discovered that his car was gone. (Tr. 408-409). He 
said that later when his car was recovercd two pints of whiskey and a pair 
of binoculars and casc were missing from the car. (Tr. all). He identi- 
fied the binoculars and case which wore later recovered by, the police from 
a pawnshop in Now York City where the defendant, Dykes, had pawned them 


under the name of James Pattorson. (Tr. 410, 777-779). 


William Arthur Magruder testified that in November of 1960, he, 
| 
appellant and some other boys wont to the railroad tracks in the area of 


Talbert Street, S. E. They started drinking wine (Tr. 437) and then 


appellant pulled out a revolver and started shooting toward the tracks. 


(Tr. 425). On cross-examination Magruder said although he, was an epileptic 
| 


there was nothing wrong with his mind since he had had brain tests. (Tr. 432). 
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Police officers testified that shortly after the shooting at 44th 
Street and Sheriff Road on December 23, 1960, a .38 caliber unfired car- 
tridge was recovered 10 to 15 feet to the rear of Mrs. Schery's car on 44th 
Street. (Tr. 443-446). The police also testified that on January 6, 1961 
they went to the rear of 2401 Shannon Place, S. E. and Talbert Street and 


recovered a .38 caliber slug from a wooden railroad trestle on the railroad 


racks (Tr. 649-651); and that two empty .38 caliber cartridge cases were 


found on the same date and at the same place alongside the railroad tracks. 
(Tr. 694). An F.B.I. ballistics expert testified that marks on the unfired 
cartridge which was found at the scene of the shooting and marks on the two 
empty cartridge cases found on the railroad tracks "suggest that they were 
all produced by the same revolver". (Tr. 735). He further testified that 
in his opinion the bullet recovered from the wooden railroad trestle and the 
bullet which came from the body of the deceased were both fired from the 
same weapon. (Tr. 765). 

Henry Willis Garrett testified that on the evening of December 
23, 1960 he drove defendants Dykes, Tatum, Coleman and Washington in his car 
from his house at 1127 Sumner Road, S. E. across the South Capitol Street 
Bridge to 3rd and Virginia Avenue, S. E. near the Evening Star building. 
They got out of his car and he drove home. (Tr. 454-463). Garrett did not 
mention appellant. 

Samuel McCreary, Jr. testified that on December 23, 1960 he was 
in his mother's house at 3157 Stanton Road, S. E. (Tr. 464). He said that 


between 10:00 and 10:30 P.M. defendants Tatum, Dykes, Coleman and 


re 


| 
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| ‘ 
| 
i 
\ 


appellant came to the house and that appellant and Tatum went into the back 
room and started shooting craps. (Tr. 465-467). Twenty minutes later 

| 
McCreary left the house and on the way out saw defendant Tatum come by in a 


white Chevrolet with Virginia tags. (Tr. 467). On cross~examination 


McCreary stated that the police threatened to beat him up unless he gave 
them a statement and that thereafter he gave thom the statoment. (Tr. 476- 
477). | 
James McCreary, the brother of Samuel iAcCreary, testified that on 
December 23, 1960 he was in his mother's house at 3157 Stanton Road, S. E. 
(Tr. 483) and that about 10:00 that evening defendants Dykes, Tatum, Coleman 
and appellant appeared. He said that somcone suggcstcd that they have a 
dice game and that he, Coleman, Tatum and appellant played for an hour or 
so and then left. (Tr. 485-486). He said that the three Bofendants seemed 
to have approximately $32.00 apiece. (Tr. 486). James ucCreary's brother- 
in-law, Clarence Thorpe, testified that ho too was involved in the crap 
game with Tatum, appellant and McCreary on the evaning of the 23rd and that 
he saw a light cream car (Tr. 551-558), but did not know who was driving 
it. (Tr. 565). | 

Barbara Morris, the sistor of defendant Dykes, thetified that on 
December 23, 1960, sometime before midnight defendants celles, Tatum, 
Washington, Dykes and appellant came to her apartment at 403 Fifticth Street, 
N. E. (Tr. 493-496). She said they went into her kitchen! for twenty 


minutes and then left. (Tr. 497). On cross-examination she admitted that 


she had previously given conflicting testimony at the coroner's inquest 
where she said that Washington had not been in her apartment that evening 
(Tr. 505-50€) and that she had given 2 similar conflicting written state- 
ment to the police. (Tr. 507-508). 

Barbara Morris’ brother, Laurence Dykes, testified that on 
December 23 he was at his sister's apartment on Fiftieth Street when the 
five defendants arrived (Tr. 524); that they talked and had a couple of 
drinks in the kitchen. (Tr. 527). He said he heard Washington say "Do 
you need the drink to get up enough nerve?" (Tr. 528) and someone said, 
"no", (Tr. 529). At a later stage of the trial he testified that he took 
the first drink of his life that night, threc-fourths of a small cup of 
whiskey, and that the remark "Do you need to drink to get up your nerve" 
may have been directed at him (Tr. 1843-1844). Laurence Dykes said that 
the defendants left before 9:0C P.M. that night. (Tr. 530). 

Detective Anthony Manzano testified that on January 18, 1960 he 
was in the Sth Precinct Station house at 5th and E Streets, S. E. when he 
received a telephone call from Lt. Daly of the Homicide Squad at 9:45 A.M. 
(Tr. 787). Asa result of this call he went to 7th and K Streets, S. E. 


where he found a man waiting on the corner who identified himself as 


appellant. (Tr. 787-739). He arrested appellant and took him to the Sth 


Precinct arriving at 9:50 A.M. Appellant was held at the Sth Precinct 
pending transportation to_the Homicide Squad. Manzano said he did not 
question appellant in connection with the case, but later turned him over 


to the Homicide Squad. (Tr. 789). 
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Lt. Edward A. Daly of the Homicide Squad testificd that on the 


morning of January 18, 1960 he received a telephone call from appellant 
who said he understood the police were looking for him in the Schcry case, 
"that he would wait on the corner of 7th and K Strects, N. Ee" that as a 
result Daly telephoned the Sth Precinct and asked that appellant be picked 
up. Daly said he received the telephone call a little steed 10:00 or 
10:30 A.M. (Tr. 1479-1481); and that around 10:40 A.M. officer Manzano of 
the Sth Precinct brought appellant into the Homicide Squad office. 

(Tr. 1481). Daly questioned appellant and appellant made an oral state- 


ment; that on the night in question he met the four other defendants; they 


decided to ride around and look for a place to hold up; they were going out 
Sheriff Road when they noticcd a man and a woman coming out of a store; as 
the an and woman approached their car appcllant and detendunt Dykes got 
out of the car; he put a gun on the man and said it was a hold-up and asked 
for his money; "he heard the woman scream and when the man heard the woman 
scream he grabbed at him or pushed at him, he don't know which, and he 
said the gun was cocked and the gun wont off"; the defendant Washington ran 
around and took the man's billfold out of his pocket and they started back 
to their car; the woman chased Dykes, but thoy got into the| caz and drove 
to Dykes' sister's house whore they divided $157.00 between) the five of 
them; they then drove over to Sumner Road wherc they engaged in a crap 
game. (Tr. 1482-1484). Aftcr appellant gave his oral statement, Lt. Daly 
testified that Sgt. Neber and Detective Rogers arrived and he asked 

| 
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appellant to repeat the statement so that it might be taken down on a type- 
writer. Lt. Daly did not participate in the alleged written statement 
taken from appellant. (Tr- 1485). 

Detective Carlton L. Rogers stated that on the morning of January 
18, 1961 he returned to the Homicide Squad office from court arriving about 
10:30 A.M. He saw Sgt. Daly talking to appellant. (Tr. 1492). He did not 
question appellant but Sgt. leper then took a statement from appellant 
which was reduced to writing and appellant signed it. (Tr. 1493). Appellant 
was not taken to the Commissioner at 10:30 A.M. because "As far as I know, 
he wasn't arrested ‘at 10:30”. (Tr. 1498-1499). He said that it would take 


five minutes to walk from the Homicide Squad office to the Commissioner's 


office. (Tr. 1501). He said that although he took appellant before the 


Commissioner he could not remember when. (Tr. 1506). 

Detective Arthur R. Weber testified that on January 17, 1961 he 
obtained an oral and a written statement from defendant Coleman (Tr. 1529- 
1532), and that early on the morning of January 18, 1961 he obtained an 
oral and written statement from defendant Tatum. (Tr. 1539-1541). The 
statements of defendants Coleman and Tatum incriminated appellant. Weber 
said that at 10:30 A.M. on the morning of January 18, 1961 he returned to 
the Homicide Squad office with Detective Rogers. They had been before the 
Commissioner with defendants Coleman and Tatum. (Tr. 1543). They found 
appellant sitting in a chair and "Lt. Daly told me to take a statement from 


Jackson.” (Tr. 1544). Appellant was taken beforc Sgt. Naters and he 


= Oo 
proceeded to make an oral statement. (Tr. 1545-1548). The written state- 


ment began at 10:50 A.M. and was completed at 11:55 A.M. (Tr. 1548). 


Appellant was taken before the United States Commissioner at 2:3C P.M. that 


day. (Tr. 1549). (Over appellant's objection his alleged written con- 


fession was admitted into evidence. (Tr. 1548).) On cross+examination 
| 


Weber admitted that the reason appellant was not immediately taken to the 


United States Commissioner's was because Lt. Daly had directed hin te take 


appellant's statement. (Tr. 1567). 
| 


| 
Appellant's alleged confcssion was read to the jury by Governnent 
counsel. (Tr. 1600-1609). The statement recited that on the evening of 


| 
December 23, 1960 appellant met the four other defendants; that they woke 


up Buddy who drove them in his car across the South Capitol Street Bridge 

to Virginia Avenue near the Star Building where the five defendants got out 
of the car; that defendant Dykes stole a 1958 cream colored Chevrolet and 
they all got in and drove to Barbara's house on Fifticth street, N. Ee; 
that they found some whiskey and binoculars in the car$ thdy went into 
Barbara's house and drank some of the whiskey; they loft Sarbara's house, 
got into the car and drove around in the Northeast section Leoking for a 
place to rob; on Sheriff Road they spotted two poople comihg out of a store, 
they parked their car in an alley across the strect from the store; Dykes 


gave appellant a gun and then appellant, Dykes and Washington got out of 


the car; Dykes went up to the lady and appcllant went up to the man, 


pointed the gun at him and told him it was a hold-up; the man pushed 
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appellant and the gun went off; appellant thought he had hit him in the 
arm; Dykes, appellant and Washington ran to their car, got in, and drove 
to Barbara's house where they split the money they had obtained from the 


lady's pocketbook and the man's wallet--about $30.00 apiece; they left 


Barbara's house and drove to James McCreary's house on Stanton Street where 


a crap game ensued; appellant then went home. The statement of appellant 
further stated that the gun with which he shot Mr. Schery was his; that he 
found it over at St. Elizabeths in September; that he purchased bullets for 
it; that two or three weeks after the shooting he threw the gun in the 
Anacostia River; that the gun was a .38; that Dykes burned the lady's pocket- 
book and the man's wallet in an incinerator outside Barbara's apartment; 
that sometimes when the gun was fired a bullet jumped out the side; that he 
practiced shooting with the gun on the train tracks down by Howard Road and 
in a field at St. Elizabeths, but he had not shot the gun at the end of 
Talbert Street, S. E. 

After the Government rested, appellant's motion for judgment of 


acquittal was dcnicd. (Tr. 1610). 
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B. Testimony of Appellant Before the Jury 


Appellant testified that he was born in Gallinger Hospital on 
May 15, 1938. He said his mother was Miss Isabel Jackson, but he did not 
know his father. He said he got as far as the ninth grade in school. 


(Tr. 1652}. On the morning of December 23, 1960 he said he left his girl 
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friend's house and went to Cooper's where he met Dykes and another boy about 


9:30 A.M. They went across the street to a liquor store apd Bouahe three 


fifths of wine. They went down to the railroad tracks and drank the wine. 


The third fifth was gone at 11:00 A.m. (Tr. 1653). He said they then went 


to Cooper's where he drank beer and whiskey and listened to records. When 


nightfall came he said he remembered going across a bridge; he remembered 
| 
something about a gun going off; and he ran. He said he did not remember 


anything else that happened that afternoon and night becausd he had been 
drinking so much. (Tr. 1654-1655). Later, he said, the defendant Coleman 


told hin that the police were picking people up about the d¢ath of Victor 


Schery and beating them at the 14th Precinct, so he threw his gun in the 
| 


river. (Tr. 1655). He said he learned that the police had a warrant for 
him and were going to shoot him on sight, so on January 18,/1961 between 
7:30 and 8:00 A.M. he called the Homicide Squad and told an officer there 
who he was and that he was waiting at 7th and K Streets, S./E. to be picked 
up. (Tr. 1656-1657). He was picked up, taken to the Sth Precinct and then 
to the Homicide Squad. He said a police Captain asked him bbout his where- 
abouts on December 23 and he said he could not remember an he refused to 


make a statement. (Tr. 1658). Then two officers came into! the room and 


questioned him about a robbery and murder on Sheriff Road. | Ine of the 


officors hit him on the neck twice with the side of his hand. (Tr. 1658). 
| 
He said he was taken from the Captain's room befor< another officer who 


typed a statement which he signed because he was scarcd. (Tr. 1659). He 
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was taken before the Commissioner about 3:00 P.M. He said that when he was 
taken before the Commissioner he was not told that he had a right to a 
lawyer nor was he ever told that he did not have to make a statement. 

(Tr. 1660). He said that although he told Sgt. Weber that he was drunk 
and could not remember what happened on the night of December 23 this was 
not put in his statement and that the statement was never read to him. 
(Tr. 1660-1661). On cross-examination appellant said that he had no 
knowledge of the murder of Victor Schery. (Tr. 1661). He said the last 
time he had a job was in September and that he made moncy from gambling. 
He had $12.00 or $15.00 on December 23. (Tr. 1662-1663). He said that on 
that evening the defendant Coleman called him over to Garrett's car, he 
got in with some other people and they drove across the South Capitol 
Street Bridge. (Tr. 1665-1667). He said he went to sleep in the car 

but woke up and remembered going across the bridge. (Tr. 1669). He said 
he remembered having a gun carlier that evening, but did not remember 
whether it was loaded. He said he found the gun at St. Elizabeths in 
September and had hunted rabbits with it. (Tr. 1670). He had the gun on 
December 23 since he was trying to sell it to Rob Galloway. (Tr. 1671). 
He said he did not remember going to Barbara Morris’ apartment that night. 
(Tr. 1671). He said he remembered a gun going off close to his head, but 
did not remember where he was at the time. (Tr. 1672-1673). He did not 


remember going home that night, but woke up the next day on a couch in his 


girl friend’s house. (Tr. 1674). About January 6, he said he first 
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| 
became aware that the police were after him when the defendant Coleman in- 


| 
formed him that the police said he had committed the robbery and they were 


looking for him and defendant Dykes. (Tr. 1675). He said:he did not go 
| 

to the police then since he was scared, and since he was sent to jail in 

1958 for something he had not done. (Tr. 1677). On January 18 when he 


was picked up, he said he was taken to the 5th Precinct and questioned. 
| 


(Tr. 1678). When he was being questioned at the Homicide Squa d he said 


that in addition to being hit by 2 detective, Lt. Jenkins hit him in the 
| 


stomach. (Tr. 1682). 
At the conclusion of the trial and before final arguncnts appel- 
lant submitted eleven jury instructions. Three instructions, numbers 
| 
five, six and eight, included instructions on second degree murder. 
(J.A. 23-28). Although these three instructions were refused, the Court 
instructed the jury on second degree murder. Defendants shahdngton and 


Dykes objected to the second degree murder instruction. (tr. 1967-1968, 


2012-2014), 


C. Testimony Out of Presence of Jury Relating to Appellant's Arrest and 
Alleged Confessions. 


Lt. Vincent Jenkins said that on January 18, Pe he went to the 
Homicide Squad, arriving around 11:00 or 12:00 in the Hoenig (Tr. 856); 
that appellant was there and the policc were taking a statenont from him. 
(Tr. 857). He wont into Lt. Daly's office and talked to hin for one-half 
to three-quarters of an hour. (Tr. 859). He left Lt. Daly's office and 
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by that time appellant had signed a statement which Jenkins read. (Tr. 860- 
861). Jenkins also said that on January 17, 1961, prior to appellant's 
arrest, the police had recovered a bullet from a fence near Shannon Place, 
S. E.; that appellant had been identified by several witnesses as having 
fired a revolver in that location; that the F.B.I. had informed the police 
that the bullet from Mr. Schory's body was fired from the same revolver; 
and that within an hour of the crime appellant was scen with others at 
3115 Stanton Road, S. E. and they had money in their possession. (Tr. 846). 
Officer Carlton L. Rogers testified that he saw appellant on 
January 18, 1961 at 10:30 A.M. in the Homicide Squad office; (Tr. 965) 
and that Lt. Jenkins, Lt. Daly, Sgt. Weber, Sgt. Waters and other police 
officers were there. (Tr. 965, 967). At 10:50 A.M. appellant made a 
statement which was completed at 11:55 A.M. (Tr. 966). Rogers said that 
appellant was not threatened, physical force was not used upon him, and no 
promises werc made to him. (Tr. 967). On cross-cxamination Rogers said 
he called Lt. Jenkins at the 14th Precinct and told him appellant was 
sitting in the Homicide Officc. (Tr. 967). Ho said that that morning he 
took defendants, Coleman and Tatum, before the United States Commissioner 
at 10:00 A.M., returning to Homicide at 10:30 A.M. (Tr. 969-970). When 
ho returned to the Homicide Squad, Lt. Daly was talking to appellant. 
(Tr. 971). He sat down next to appellant and Sgt. Waters took appellant's 


statement. (Tr. 973). Sgt. Neber asked appellant all the questions. 


(Tr. 975). Appollant was told of his right not to make a statement, but 
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Rogers could not remember what was said. (Tr. 979). Rogers said he did 
not know whether anyone advised appellant that he had 2 right to counsel. 
(Tr. 980). Rogers said that on January 15, 16 or 17 he sik a picture of 
appellant and Coleman at Coleman's house (Tr. 989-990). When Rogers and 
Sgt. Weber arrived at the Homicide Squad from the Commi ssicner's office, 
Lt. Daly turned appellant over to Sgt. Weber "to get the statement from the 
defendant, Jackson" since this was Sgt. “leber's case. (re, 1016). Appel- 
lant started to make 2 statement, but Sgt. Weber stopped him until Sgt. 
Waters was ready to take the statement down. (Tr. 1017). ! 

Lt. Edward A. Daly of the Homicide Squad testified that on Janu- 
ary 18, 1961, about 9:45 A.M., he received 2 phone call frbm appellant who 
said: "I am on the corner of 7th and © Street, Southeast. | If you want to 
see me come pick me up- I will wait for you." (Tr. 1023-1025). Daly said 
he told appellant that the police were looking for him and| wanted him, and 
that he would be right over. Daly then tclephoned the Sth! Precinct and 
asked them to pick appellant up. (Tr. 1025). He said abelrt 10;30 A.M. 
officer Manzano brought appellant to the Homicide Squad office. (Tr. 1026). 
He then questioned appollant about the Schery murder case and appellant 
gave an oral statement incriminating himself. (Tr. 1026-1029). Daly asked 
appellant to repeat the statement to Sgt. Weber who had etuipned from the 
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Commissioner's office. (Tr. 1029). On cross-examination Daly admitted 


that he did not advise appellant that he had a right to a lawyer. (Tr. 


1034-1035). He said that appellant seemed to know that other defendants 
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had been arrested and had given statements, and that appellant probably 
learned this from numerous people who were at the 14th Precinct the evening 
before when Coleman 4nd Tatum were arrested. (Tr. 1036). He said that 
appellant was in the Homicide Squad office for threc and one-half or four 
hours. (Tr. 1038). 'Sgt. Weber took appellant to the Commissioner's office. 
(Tr. 1039). He said that sometime prior to January 18, 1961 either the 
14th Precinct or the' Robbery Squad had secured a warrant for the arrest 


of appellant (Tr. 1043-1044), and that at the time the arrest warrant was 


obtained the police had probable cause for appellant's arrest. (Tr. 1044- 


1045). When Daly obtained an oral statement from appellant thcre were no 


witnesses present. (Tr. 1045-1046). He said that when he received the 
telephone cell from appellant, he did not direct the police at the Sth 
Precinct to arrest appellant under the arrest warrant and take him before 
the United States Commissioner and charge him with murder, because he 
wanted to question appellant. (Tr. 1049). 

Detective Sot. Neber of the Homicide Squad testified that when 
he returned to his office about 10:30 A.M. from the arraignment of defon- 
dants Coleman and Tatun on the morning of January 18, 1961, appcllant was 
talking te Lt. Daly. (Tr. 1095). He then proceeded to tako a statement 
from appellant which was typed and completed at 11:55. (Tr. 1101). He 
said appellant was not threatened nor were any promises made to him. 

(Tr. 1097). He said that appellant was taken before the Commissioner at 


2:30 P.M. that day. (Tr. 1101). On cross-examination Weber admitted that 
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on the morning of January 18 he knew there was an outstanding warrant for 
the arrest of appellant. (Tr. 1114), and that when he left the Commis- 
| 

Sioner's office that morning the office was still open. (tr. 1115). He 
said that before he began questioning appellant he had a complete idea as 
to how the shooting on Sheriff Road had occurred and ede aee no doubt 
that appellant was implicated. (Tr. 1116-1117). He said that appellant 
volunteered to give the statement (Tr. 1117), but it was his purpose to 
get a statement from appellant as he had been ordered to do so by Lt. Daly. 


(Tr. 1123). 

Appellant testified that on January 18, 1961 between 7:30 end 
8:00 A.M. he telephoned the Homicide Squad and told an of ficer that he was 
Leon Jackson and that he had heard the police were looking for him. 
(Tr. 1158). He said he told the officer to pick him up at [7th and K 
Streets, S. E. (Tr. 1159). He said that the defendant Colienan had told 
him that the police at the 14th Precinct were looking for him and said 
they would shoot him on sight and that was why he called Hohicide instead 
of the 14th Precinct. (Tr. 1158). He was arrested at 8:00 A.M. and taken 
to the Sth Precinct where he remained for one-half hour. (tr. 1159). 
Thereafter he was taken to the Homicide Squad arriving about 10:00 A.M. 
He was asked whether he knew defendants Coleman and Tatum hha made state- 
ments and he said he did but that he knew nothing about a robbery and 


murder. (Tr. 1160). He was questioned for 15 or 20 minutes by Lt. Daly 


(Tr. 1161, 1172) but said he had nothing to say about the Sheriff Road 
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robbery-murder. (Tr. 1161). He said he was then questioned by Detectives 
Shirley and Rogers who urged him to make things easy for himself; that Lt. 
Jenkins arrived; and that Detective Rogers hit him twice in the back of the 
neck with the side of his hand (Tr. 1162-1163) and Lt. Jenkins hit him in 
the stomach. (Tr. 1179). He said that Sgt. Weber said that he could be 
killed and nothing would be done about it since they would just write a 
report that he tried to escape. (Tr. 1164). He said that he then made a 


statement because he was scared and was hurting from the blows to his 


neck. (Tr. 1165). No one told him of his right to a lawyer nor that any 


statement he might make would be used against him. (Tr. 1166). He said 
he was taken before the Commissioner at 3:15 or 3:20 F.4. that day. He 
said he hac no water to drink or food from the time he was arrested until 
he was taken to the Commissioner. (Tr. 1167). On cross-examination he 
said he learned on January 3, 1961 that the police were looking for him. 
(Tr. 1168). He said that after his arrest he was questioned at the Sth 
Precinct. (Tx. 1170). He said the defendant Coleman and %tis Cannady told 
him that the police would shoot him on sight. (Tr. 1184). 

Appellant made a timely motion to exclude his alleged confession. 
(Tr. 1280). In overruling the motion to exclude appellant's alleged con- 
fession, it is important to notc that the Trial Court's remarks neglect to 
mention the important facts: that an arrest warrant had been issued for 
appellant's arrest; that appellant was in fact arrested (he did not volun- 
tarily go to the Sth Precinct as the Court says); and the actual time table 


involved. (Tr. 1372). 


D. Jury Instructions 


The Court read the indictment, gave the jury a scries of general 
| 
instructions (Tr. 1969-1974) and then stated that to give the jury a clear 
view of the interrelationship between the counts in the indictment, the 


Court would take up count two, robbery, first then discuss count one, 


felony murder. (Tr. 1974). Therefore, the Court defined: "robbery (Tr. 


1975); aiding and ebetting (Tr. 1977-1979); murder in the first degree while 
perpetrating or attempting to perpetrate a robbery (Tr. 1980-1984) intent, 
an element of robbery (Tr. 1985-1986); murder in the second! degree (Tr. 
1986-1989); unauthorized use of a vehicle under count three (Ir. 1990-1992). 
The Court went on to instruct that confessions must be voluntary and must 

be corroborated (Tr. 1992-1994); confessions may not be used against another 
(Tr. 1995); reasonable doupt (Tr. 1996); credibility of witnesses (Tr. 1997- 
1998); prior criminal record (Tr. 1998-1999); defendant need not testify 
(Tr. 1999); circumstantial evidence (Tr. 2000); character evidence 

(Tr. 2001); expert witnesses (Tr. 2003); weight of testimony (Tr. 2004); 
rulings on the law and admissibility of evidence (Tr. 2005); argument of 
counsel (Tr. 2007); and the use of the jury verdict form (Tre. 2010). 

Of considerable importance to appellant's appeal are the instruc- 
tions relating to "intent" as a necessary element of robbery, the definition 
of second degree murder as an included lesser offense under count one and 
the relationship between robbery and murder in the second degree. The 


Court's instructions on these subjects were as follows (Tr.) 1985-1989): 


cops 


"Regarding intent, which the Court has just referred to in 
its instructions, you are instructed that same is an element of 


the offense of robbery with which the defendants are charged. 


"You are instructed in connection with the matter of intent 
that when you do a thing on purpose you do that which you intend 
to do. 


"Now, the intention that a person has in doing a certain 
act ig to be gathered by his actions and by his words, by his 
conduct. 


"Of course, it is not possible for a man to read the secrets 
of a human mind and consequently in the trial of this case and in 
the administration of justice you, ladies and gentlemen of the 
jury, must seek the intention and gather it from words and con- 


duct and actions of the persons involved from the testimony in 
the case. 


"If you find any of the defendants not guilty of the crime 
of robbery by reason of the fact that such defendant or defen- 
dants did not have the necessery intent to commit robbery, you 
must find said defendant or defendants not guilty of the offense 
charged in the First Count of the indictment, namely, murder 
committed in the perpetration or attompted perpetration of a 
robbery. 


"However, if you should find that one of the defendants, 
namely, defendant Jackson, did shoot Victor Schery, and if you 
also find that: such defendant did not possess the requisite 
intent to rob, you must consider whether said defendant was or 


was no guilty of murder in the second degrec, as said crime 
will now be defined in these instructions. 


“Murder in the second degree is defined in Title 22, Sec- 
tion 2402, of the District of Columoia Code, as follows: 


niwhoever with malice aforethought! -- except in certain 
instances not applicable here -- ‘kills another is guilty 
of murder in tne second degree.'" 
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"Vou are instructed that murder in the second degree is the 


unlawful killing of another with malice aforethought. No promedi- 
tatcd design or plan to offcct the death is required. 
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"An accidental or unintentional killing constitutes 
murder in the second degree if it is accompanied by malice. 


"Therefore, if you find 2 defendant kills seonher| wikh 
malice, bearing in mind the definition of malice I shall 
give you, you may find such defendant guilty of murder: in 
the second degree. 


"The Court will now instruct you on malice. 


"Malice is a legal term. The law does not use the word 
malice in its popular sense. Malice, as the law uses that 
term, does not necessarily mean a malicious or evil or/male- 
volent purpose or a personal hatred or hostility oe the 
deceased. 


| 
"Malice, in the eyes of the law, is a state of mind. 
It shows a heart fatally bent on mischief and unmindful of 
social duty. 


"Malice, as the law knows it, may also be defined as a 
condition of mind that prompts a person to do an injurious 
act wilfully, to the injury of another. 

"Malice may be implied, or inferred from the act committed 
or it may be expressed; an intent to commit the unlawful act 
is a state of mind known in the law as malice. 

"In this connection, you are instructed that voluntarily 
intoxication will not, in and of itself, negative the malice 
required to constitute murder in the second degree. 
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"Hore, the evidence shows beyond question that the 
defendants voluntarily drank liquor, or intoxicating boverages. 
Therefore, if you should find on the basis of the evidence 
and under the forcgoing instructions regarding intention or 
intont, that one of the defendants shot Victor Schery but 
did not have intent_to rob, duc to intoxication, such intoxi- 
cation will not cxcuse such dcfcndant from being guilty of 


murder in the second degrce. 


"You are instructed that in connection with the charge 
against the defondants in the first count of the indictment, 
namely, murder while in the perpotration_of a robbery, you 
are to consider whether the defendants or any of thom are guilty 
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or not guilty of the offense of murder in the second degree, 
which offense you ate instructed is what is known as an 
includable offense in Count One of the indictment. 


"The Court hag instructed you as to that includible offense 
and will now instruct you as to the law and the curcumstances 
under whnicn vou may find the defendants or any of them guilty 
of Count One of the offense of murder in the second degree. 


"You are instructcd that should you find that under 
the evidence of these instructions the defendant Jackson 
was not gui.ty of robbery, but was guilty of murder in the 
second decres, you may also find the remaining defendants 
or any of them guilty of second degree murder, if you deter- 
mine beyond 2 reasonatle dourt that they aided or abetted 
Jackson in said murdes. 


"In onder to justify 2 verdict of second degree murder 
as to defendant Jackson. you must find, onc, that there was 
no robbery committed by the defendants by reason of the fact 
that although one or more of the defendants took property 
from Mrs. Schery, if you $0 find, such defendant or defen- 
dants vid not have the specific intent required to be estab- 
Tished ac ean essential of robbery; two, that the defendant 
Jackson cid shoot Victor Schery and in so doing committed 
secor.d degree murder as such crime has been defined. If you 
should so find, that is, if you should find the defendant 
Jackson oviity of murder in the second degrce, then you must 
consider wacther any of the other dofendants aided and abetted 
Jackson in the commission of second degree murder." 


STATUTES AND RULES INVOLVED 
De C. Code $22-2401 0.96). od.), 31 Stat. 1321, as amended, 54 Stat. 347: 


mihocver, being of sound memory and discretion, kills 
another purposely, cither of deliberate and premeditatcd 
malice or by means of porson, or in perpetrating or attcmpt- 
ing to perpetrate any offense punishable by imprisonment in 
the penitentiary, os without purpose so to do kills another 
in perpetrating ox in actenpting to perpetrate .- - robbery, 
. . » is guilty of murder in the first degree." 
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D. C. Code $ 22-2403 (1961 ed.), 31 Stat. 1321, as amended, 54 Stat. 
“Whoever with malice aforethought, except as provided 
in sections 22-2401, 22-2402, kills another, is guilty of 
murder in the second degree." 
D. C. Code § 22-2901 (1961 ed.), 31 Stat. 1322: | 
"Whoever by force or violence, whether against resis- 
tance or by sudden or stealthy seizure or snatching, or |by 
putting in fear, shall take from the person or immediate 
actual possession of another anything of value, is guilty 
of robbery, and any person convicted thereof shall suffer 
imprisonment for not less than six months nor more than 


fifteen years." 


Federal Rules of Criminal Procedure, 18 U.S.C.A. (1961 cd.),, Rule S(a): 


"Appearance before the Commissioner. An officer mak- 
ing an arrest under 2 warrant issued upon a complaint or any 
person making an arrest without a warrant shall take the 
arrested person without unnecessary delay before the nearest 
available commissioner or before any other nearby officer 
empowered to commit persons charged with offenses against 
the laws of the United States. When a person arrested with- 
out a warrant is brought before a commissioner or other 


officer, a complaint shall be filed forthwith." 
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STATEMENT OF POINTS 
| 
l. Appellant was indicted for first degree murder under the 
| 
felony murder statute. Hoe was not indicted for second degrée murder and 


the indictment failed to allege "malice aforethought". In the circum- 
stances of this case second degree murder was not a lesser included 
offense under the indictment, therefore his conviction of second degree 


murder cannot stand. 
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2. The finding of murder in the second degree under count one 
of the indictment charging a murder during the course ef a robbery and a 
finding of guilt under count two of the indictment charging the same 
robbery alleged in count one of the indictment, which verdict was in dir- 
ect violation of the Court's instructions, was mutually exclusive and 
cannot stand. 

3. Appellant's alleged confessions were obtained in violation 
of Rule 5(a) of the Federal Rules of Criminal Procedure. 

4. The written form of jury verdict submitted to the jury which 
stated, "On count one you may find each defendant guilty of first degree 


murder in the second degree or not guilty" was of prejudice to appellant. 


SUMMARY OF ARGUMENT 
IT 
Count one of the indictment charged appellant with murder in 


the first degree--a killing during the course of a robbery under Section 


22-2401 of the Code. He was not charged with murder in the second degree. 


An essential element of the crime of second degree murder is "malice 
aforethought", 22-2403. "Malice aforethought" was not alleged in the 
indictment nor was malice alleged at all. Nevertheless, the trial court 
instructed the jury that they might find the appellant guilty of murder in 
the second degree under count one of the indictment since it was a lesser 
included offense. The appellant was convicted of second degree murder and 


sentenced to the penitentiary for 10 to 30 years, the sentence to run 
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consecutively with the sentences under counts two and three. 
This Court has held in prior cases that second fechas murder, 
| 
if the evidence warrants it, is a lesser included atrahes under a felony 
| 
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murder indictment. However, this principle must be re-examined in view of 


Russell v. United States, 369 U.S. 749 (May 21, 1962) which sheds new 


light on the sufficiency of the indictment in this case. The Russell 


case held that an indictment must contain the necessary elements of the 
offense intended to be charged and must sufficiently apprise the defendant 
of what he must be prepared to meet. Here appellant was not charged with 
second degree murder, a separate and distinct offense, sineg "malice afore- 
thought” was not alleged. He did not know that he was in jeopardy for this 
crime until the Court so instructed the jury. 

An obvious objection to the procedure adopted herd, as suggested 
by the Russell case, is that the Grand Jury indicted appellant for the 
crime of killing while committing robbery, which the Code makes first 
degree murder and which requires no proof of "malice sForesHoughe* since 


this is presumed to exist as a matter of law when a killing occurs during 


the perpetration of a robbery. Sabens v. United States, 40 /App. D.G. 
440, 442 (1913) and Goodall v. United States, 86 U.S. App. D.C. 148, 150, 
180 F.2d 397, 399 (1950). The Grand Jury elected not to indict appellant 
for common law murder, which would require allegations and proof of 


| 
“premeditation” and "malice aforethought" or second degree thurder, which 


would require the allegation and proof of "malice aforethought". Therefore, 
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appellant should not be convicted of a crime not charged by the Grand Jury. 
The erroneous second degree murder instruction was of prejudice 
to appellant for had it not been given he might have been found not guilty 


under the first count. 


II 

The jury verdict that appellant was guilty of second degree mur-~ 
der on count one of the indictment and guilty of robbery on count two was 
mutually exclusive and contrary to the law and the facts of this case. The 
Court instructed the jury that in the event they found appellant guilty of 
robbery then they could consider whether he was guilty of murder in the 
first degree under count one. However, the Court said, if the jury found 
that the appellant did not have the specific intent to rob they must find 
appellant not guilty of robbery and not guilty of first degree murder. In 
this event the jury could consider whether appellant was guilty of second 
degree murder, a separate and distinct offense, which the Court defined. 
The Court further instructed that the jury could consider a finding of sec- 
ond degree murder only if they found appellant not guilty of robbery. Thus 
the verdict violated the Court's instructions. The Court was compelled to 
so instruct since the second degree murder statute, Title 22-2403 of the 
Code, by its definition excludes 2 killing during the course of a robbery-- 


such a crime must be first degree murder or nothing. Secondly, all the 


facts in the case tended to show a killing during the course of a robbery. 


There were no facts to support the theory that the killing occurred either 


- 2 - 


before or after 2 robbery took place. 

The verdict cannot stand, for the finding that appellant was guilty 
of robbery included a finding that he had the specific intent to rob while 
the finding of guilty of second degree murder included a finding that he 
did not have the specific intent to rob. These findings are mutually ex- 


| 
clusive. | 


This Court has said, on at least two occasions, tHat an inconsis- 


tency between a finding of guilt on two or more counts of an indictment 
cannot stand where a finding on one count negatives an essential element of 
the crime alleged in the second count. Fulton v. United States, 45 App. D.C. 
27 (1916) and Davis v. United States, 37 App. D.C. 126 (1911). 

Those cases of the Supreme Court and of this court which hold that 
inconsistent jury findings between counts in an indictment will be permitted 
to stand, since each count must be considered as a separate |indictment, are 
not in point. These cases involve an alleged inconsistency between an 
acquittal on one or more counts as compared with a conviction on one or more 


counts. Here appellant complains of two findings of guilt on separate in- 


consistent counts. 


JIT 
The Court erred in permitting, over appellant's objection, the 


police to testify of appellant's two alleged oral confessions and admitting 


into evidence the alleged written confession of appellant made following 
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arrest and before arraignment in violation of Rule 5(a) of the Federal Rules 


of Criminal Procedure as interpreted in Mallory v. United States. 354 U.S. 


449 (1957). 

The police admitted tnat prior to appellant's arrest on January 
18, 1961 they had recovered a puliet from a fence near Shannon Place, S. E.3 
that appellant had oecn identified by several witnesses as having fired a 
revolver at that ati that a ballistic expert said that the bullet from 
the fence wes 
Victor Schery’s body; and that within en hour after the crime appellant was 
seen with others at 3115 Stenton Place, S. E. with money. The evening be~ 
fore the arrest of appellant tne defendants, Coleman and Tatum, confessed 
and identified appellant as the killer of Victor Schery. Further, the 
police admitted that before the arrest they had detailed knowledge of how 
the crimes occurred and appellent's part in these crimes. An arrest warrant 
had been issued for appellant's arrest. 

Apeellant learnee that the police were looking for him and that 
his life was in dangez. Thus, on the morning of January 18, 1961 he tele- 
phoned the Homicade Soved office and offered to give himself up. The offer 
was accented. He was arresteu between 8:00 and 9:45 by an officer from the 
5th Precinct. He was taken te the Sth Precinct for questioning. Obviously, 
the next step in the procecding was appellant's arraignment before a judi- 
cial officer so thes he might be advised of his rights and so that the issue 


of probable cause promptly mignt be eetermined. The United States 
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Commissioner's office was open for business that morning. Ih fact defen- 


dants Coleman and Tatum were arraigned at 10:00 A.M. before the Commissioner 
| 


that morning. Rule 5(a) of the Federal Rules of Criminal Procedure, as in- 


terpreted in the Mallory case, requires 2 pranpt arraignment. Neverthe- 


less, without excuse or adequate reason appellant was denied the arraignment 


to which he was entitled and he was taken to the Homicide Squad office at 


Headquarters for further questioning. 
| 


Appellant arrived at the Homicide Squad office between 10:00 and 
10:30 A.M. Appellant testified that although he denied al! |knowledge of 
the Schery murder case, he was threatened, beaten and eoqdined to sign a 
false statement. The police on the other hand testified that he made an 
oral confessicn to Lt. Daly, an oral confession to Sgt. Weber and then 
signed a written confession which began at 10:50 A.M. and was completed at 
11:55 A.M. Appellant testified that he was taken before the United States 


Commissioner between 3:00 and 3:30 P.M. that afternoon. The police con- 


tended that he was arraigned at 2:30 P.M. that day. Whether the testimony 


of the appellant or the testimony of th: police is accepted, the fact is 
that the police took the wrong fork in the road when appellant was conveyed 
| 


to the Homicide Squad office for questioning instead of being taken before 
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the Commissioner or to the Municipal Court for arraignment. | 


The subsequent 
alleged oral and written confessions were inadmissible for they were secured 
during a period of "unnecessary delay" and "unlawful detention.” Without 


these confessions against him, appellant might have been acquitted under 


all counts of the indictment. 


The Court erred when it submitted a written jury form to the jury 


to be filled in by the foreman. As to count one, the form said: "On count 


one you may find the defendant guilty of first degree murder in the second 


degree or not guilty." Appellant was not charged with first degree murder 
in the second degree. This statement, in effect, directed the jury to find 
defendant guilty of ‘second degree murder. This probably explains their 
mutually exclusive finding of second degree murder on count one and robbery 
on count two. Obviously, the distinctions between first and second degree 
murder were completely obliterated in this jury verdict form to appellant's 


prejudice. 
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ARGUMENT 


I. MURDER IN THE SECOND DEGREE IS NOT A LESSER OFFENSE NECESSARILY IN- 
CLUDED UNDER A COUNT IN THE INDICTMENT CHARGING A FELONY MURDER WHICH 


OMITS AN ALLEGATION OF "MALICE AFORETHOUGHT" 
The first count of the indictment charged that on December 23, 
1960 appellant and others perpetrated and attempted to perpetrate a robbery 
of Fannie Schery and that in so doing appellant "unlawfully ha feloniously 
did murder Victor Schery by means of shooting him with a pistol." (J.A. 12- 
13). Count two charged that appellant committed the robbery alleged in 
count one. The appellant was not charged with murder in the ‘common law 


form--killing with premeditation and malice aforethought. The charge of 


murder against appellant was in the form prescribed by the felony murder 


statute which defines murder in the first degree. Title 22, Section 2401 


of the District of Columbia Code, 1951 Edition. 
| 
The indictment did not charge appellant with second degree mur- 


der. Second degree murder is defined in the Code as (Title 22, Section 


| 
2403 of the District of Columbia Code, 1951 Edition): "Whoever with malice 


aforethought, except as provided in Sections 22-2401, 22-2402, kills 

another, is guilty of murder in the second degre..." Nowhere) in the first 
| 

count of the indictment was malice alleged in any form and the words 


| 
"malice aforethought" were not contained in count one of the| indictment. 
Notwithstanding the failure of the indictment to charge murder in the sec- 


ond degree or to allege "malice aforethought", the Court instructed the 


jury that under count one of the indictment appellant might be found guilty 


Pipe 


of murder in the second degree. (Tr. 1986-1989). The Court instructed the 
jury that murder in the second degree was a lesser included offense con- 
tained in the charge set out under count one of the indictment. The jury 
found the appellant guilty of murder in the second degree and appellant was 
sentenced to imprisonment for a period of 10 to 30 years for this offense. 
(J.A. 21-22). 

This Court, on numerous cccasions has stated that under a felony 
murder indictment, if the evidence warrants it, a defendant may be found 
guilty of murder in the second degree as it is a lesser included offense 
under a felony murder indictment. Owens v. United States, 61 App. D. C. 


132, 58 F.2d 634 (1932); Gocdall v. United States, 86 U.S. App. D.C. 148, 


180 F.2d 397 (1950); Kitchen v. United States, 92 U.S. App. D.C. 382, 205 


F.2d 720 (1953); Green v. United States, 95 U.S. App. D.C. 45, 218 F.2d 856 
(1955); Kitchen v. United States, 95 U.S. App. D.C. 277, 221 F.2d 832 (1955); 
and Coleman v. United States, __U.S. App. D.C.___, 295 F.2d 555 (1961). 
However, appellant earnestly urges this Court to re-examine this principle 
in view of the recent Supreme Court case of Russell v. United States, 369 
U.S. 749 (May 21, 1962) which sheds new light on the sufficiency of the 
indictment in this case. 

In the Russell case the Supreme Court reversed the conviction of 
six persons convicted of violating 2 U.S.C. 192, which makes it a misde- 
meanor for any person testifying before a committee of Congress to refuse 


to answer "any question pertinent to the question under inquiry". In each 
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of the six cases the indictment returned by the Grand Jury stated that the 


| 
questions to which answers were refused "were pertinent to the question 


then under inquiry" by the subcommittee; but it failed to identify the 

| 
subject under subcommittee inquiry when the witness was interrogated. In 
each case a motion was filed to quash the indictment before trial for fail- 
ure to state the subject under inquiry; but in each case the motion was 
denied. The Supreme Court held that the Grand Jury indictment required by 


2U.S.C., Section 194 as 2 prerequisite to 2 prosecution and violation of 


Section 192 must state the subject which was under inquiry at the time of 


the defendant's alleged default or refusal to answer, as found by the Grand 
Jury. At 369 U.S. 763, the Court said: 
"Th a number of cases the Court has emphasized two of the 
protections which an indictment is intended to guarantee, re- 
flected by two of the criteria by which the sufficiency of an 
indictment is to be measured. These criteria are first, whether 
the indictment ‘contains the elements of the offense intended 
to be charged, "and sufficiently apprises the defendant of what 
he must be prepared to mect,"" and, secondly, '"in cas¢ any 
other proceedings are taken against him for 2 similar offense, 
whether the record shows with accuracy to what extent he may 
plead a former acquittal or conviction."'" 
| 
At 369 U.S. 765 the Court said: 
"Tt is an elementary principle of criminal pleading, that 
where the definition of an offense, whether it be at common 
law or by statute, "includes generic terms, it is not sufficient 
that the indictment shall charge the offense in the same generic 
terms as in the definition; but it must state the species, --it 
must descend to particulars."' United States v.- Cruikshank, 
92 U.S. 542, 598, 23 L. cd. 588, 593. An indictment not framed 
to apprise the defendant ‘with reasonable certainty, of the 
nature of the accusation against him...is defective, although 
it may follow the language of the statute.'" United States Ve 
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Simmons, 96 U.S. 360, 362, 24 L. ed. 818, 820. ‘In an indict- 
ment upon a statute, it is not sufficient to set forth the 
offense in the words of the statute, unless those words of 
themselves fully, directly, and expressly, without any un- 
certainty or ambiguity, set forth all the elements necessary 

to constitute the offense intended to be punished; ...' United 
States v. Carll, 105 U.S. 611, 612, 26 L. ed. 1135. 'Un- 
doubtedly the language of the statute may be used in the general 
description of an offense, but it must be accompanied with such 
a statement of the facts and circumstances as will inform the 
accused of the specific offense, coming under the general 
description, with which he is charged.' [Citing cases/ "That 
these basic principles of fundamental fairness retain their 
full vitality under modern concepts of pleading, and specifi- 
cally under Rule 7(c) of the Federal Rules of Criminal Proce- 
dure, is illustrated by many recent federal decisions.” 


"The vice which inheres in the failure of an indictment 
under 2 U.S.C. § 192 to identify the subject under inquiry is 
thus the violation of the basic principle 'that the accused 
must be apprised by the indictment, with reasonable certainty, 
of the nature of the accusation against him, ...' United States 

. Simmons, supra (96 U.S. at 362). A cryptic form of indict~- 
ment in cases of this kind requires the defendant to go on 
trial with the chief issue undefined. It enables his convic- 
tion to rest on one point and the affirmance of the conviction 
to rest on another. It gives the prosecution free hand on appeal 
to fill in the gaps of proof by surmise or conjecture.” 


The Russell case has direct application to the facts in this case. 


Here appellant was not even charged in the language of the statute. The 
indictment gives no hint of a charge of second degree murder. The words 
"malice aforethought” are omitted. The essential elements of the crime of 
second degree murder are not contained in the indictment. 

Appellant went to trial not knowing whether he was in jeopardy for 
murder in the secondi degree. Only at the end of the trial, when the Court 
instructed the jury that they could find him guilty of second degree mur- 


der, did appellant learn of this new peril. The appellant is entitled to 
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know at the time of the indictment of what offense he is being charged. 
| 
The vice of permitting the Government to charge murder in the! first degree 


under the felony murder statute and then obtain a conviction of second 


degree murder which is not alleged in the indictment is that this is con- 


trary to the findings of the Grand Jury. The Grand Jury in this case could 


have indicted appellant for murder in the first degree under |the felony 
murder statute, and in addition to this could have brought in a separate 
count of the indictment alleging murder in the common law form with the 
words "premeditated" and "malice aforethought". The Grand Jury in this 


case elected not to indict appellant in the common law sree aeauaseeonsbly 


finding that the killing occurred during the course of a robbery and that 
| 

there was insufficient evidence to establish "premeditation") or "malice 

aforethought". Certainly appellant should not be convicted pf a crime of 


which the Grand Jury did not charge him. | 


The clear command of the Russell case that this indictment must 
| 
specifically allege and charge appellant with murder in the second degree 


was recognized by Mr. Justice Harlan in his dissenting opinion when he 


said (369 U.S. 793): | 
"If the Couct's reasoning in this part of its opinion is 
sound, I can see no escape from the conclusion that a defen- 
dant convicted on a lesser included offense, not alleged by the 
Grand Jury in an indictment for the greater offense, would have 
@ good plea in arrest of judgment. (Fed. Rules Crim. Proc., 34)." 
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An examination of the opinions of this Court holding that second de- 
gree murder is a lesser included offense under a count in the indictment 
charging murder in the first degree while committing a felony demonstrates 
that appellant's precise point, that this indictment failed to allege 
"malice aforethought" has not been raised in this Gouesl’ It is to be 
noted, however, that counsel for the Government in its brief before the 
United States Supreme Court in Green v- United States, 355 U.S. 184 (1957) 
raised this point and the Supreme Court discussed this matter but did not 


decide the geasttone’ The argument of Government counsel before the Supreme 


V/ See Owens v. United States, and other cases cited on Page 33, supra. 


2/ Green v. United States, 355 U.S. 184, 194: "14. The suggestion is made 
that under the District Code second degree murder is not an offense in- 
cluded in a charge of first degree murder for causing a death in the 
course of perpetrating a felony (commonly referred to as "felony murder') 
because it involves elements different from those necessary to establish 
the felony murder, and that therefore Green could not legally have been 
convicted of second degree murder under the indictment. We fail to com- 
prehend how this suggestion aids the Government. In the first place, 
the District of Columbia Court of Appeals has expressly held that second 
degree murder is a lesser offense which can be proved under a charge of 
felony murder. Goodall v. United States, 86 App DC 148, 180 F2d 397, 17 
ALR2d 1070; Green v. United States, 95 App nC 45, 218 F2d 856. Even 
more important, Green's plea of former jeopardy does not rest on his con- 
viction for second degree murder but instead on the first jury's refusal 
to find him guilty of felony murder. 


"It is immaterial whether second degree murder is a lesser offense 
included in a charge of felony murder or not. The vital thing is that 
it is a distinct and different offense. If anything, the fact that it 
can not be classified as ‘a lesser included offense’ under the charge of 
felony murder buttresses our conclusion that Green was unconstitutionally 
twice placed in jcopardy. American courts have held with uniformity that 
where a defendant is charged with two offenses, neither of which is a 
lesser offense included within the other, and has been found guilty on 
one but not on the second he cannot be tricd again on the second even 
though he secures reversal of the conviction and even though the two 
offenses are related offenses charged in the same indictment. See, 
€- Qe, Annotation, 114 ALR 1406." 


Perc |-/ 


Court in the Green case has specific application here. In this regard the 


Government argued that (Brief for the United States, Page 22, |Note 3 in 


Green v. United States, 355 U.S. 184): 

"In its first opinion in this case (218 Fed. 2d 857} and 
in prior opinions cited therein in footnotes (Ibid p. 857, fn. 
3; p. 859, fn. 5), the Court of Appeals refers to second |de- 
gree murder as a crime ‘necessarily’ included in the crime of 
felony murder, but then goes on to state that it is includable 
only if supported by the evidence in a particular case. jWhile 
this appears to be an inconsistency, what the Court apparently 
means is that in any case where a defendant is charged with 
felony murder he may nevertheless be found guilty of second 
degree murder as a lesser included offense if the evidence is 
sufficient to prove an intent to kill with malice aforethought. 


"Since felony murder, unlike premeditated murder, does 
not require proof of intent to kill, under the laws of the 
District of Columbia (Goodall v. United States, supra, 180 
F. 2d at P. 400), it would appear necessary, in order t9| con- 
vict a defendant of the lesser crime of murder with malice 
aforethought, to include in the charge an additional averment 
of intent to kill since that additional clement of proof would 
be essential to conviction for second degree murder. Sep Evans 
v. United States, 153 U.S. 584, 594. The second count of the 
instant indictment did not include such an averment (R. 3)." 

| 


In Evans v. United States, 153 U.S. 584, 594 the Supreme Court said: 
"Where the intent is a material ingredient of the crime 

it is necessary to be averred; but it may always be averred 
in general terms, as in a case of assault with intent to kill. 
So in an indictment for murder, it is necessary to aver that the 
killing was done ‘wilfully, feloniously and of malice afore- 
thought;' but the evidence that it was so done, though necessary 
to be given, is not necessary to be set forth.” 


Felony murder and murder in the second degree are separate and 


distinct offenses. Green v. United States, 355 U.S. 184, 194, note 14. 


The element of malice is treated differently in these two offenses. As 
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this Court observed in Sabens v. United States, 40 App. D.C. 440, 442 (1913) 


and in Goodall v. United States, 86 U.S. App. D.C. 148, 150, 180 F.2d 397 


(1950) under a felony murder indictment wilfullness, deliberation, malice, 


and premeditation are all presumed as a matter of law to be present when a 

killing results in the perpetration or attempted perpetration of a robbery, 
whereas in second degree murder malice aforethought must be proven from the 
facts, whether expressed or implied. Fryer v. United States, 93 U.S. App. 

D.C. 34, 38, 207 F.2d 134, 138 (1953). 

It cannot be said that appellant received more than he deserved 
and there was no prejudice by reason of the erroneous instruction on second 
degree murder in this case. The jury found the appellant not guilty of 
murder in the first degree and had the second degree instruction not been 
given, appellant may well have been acquitted under count one of the indict- 
ment. Prejudice is here as it was in Green v. United States, 95 U.S. App. 
D.C. 45, 218 Fed. 2d 856 (1955) when the Court said (95 U.S. App. D.C. 48): 

"Tt pomains to determine whether the error requires re- 

versal. The Government says there was no prejudice; that the 
trial judge in'giving the second degrce instruction treated 
Green more favorably than ho deserved, just as in the Goodall 
case. That case is not parallel with this, Secause Goodall 

was convicted of murder in the first degree and of course could 
not have been prejudiced by the erroneous second degree instruc- 


tion under which the jury refused to act. 


"Here, had the crroneous instruction under which he was 


convicted not been given, Green might have been found not guilty 
under the second count." 
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II. THE FINDING OF MURDER IN THE SECOND DEGREE UNDER COUNT ONE OF THE IN- 
DICTMENT CHARGING A MURDER DURING THE COURSE OF A ROBSERY AND A FINDING 
OF GUILT UNDER COUNT TWO OF THE INDICTMENT CHARGING THE SAME ROS3ERY 
ALLEGED IN COUNT ONE OF THE INDICTMENT, WHICH VERDICT WAS IN DIRECT 
VIOLATION OF THE COURT'S INSTRUCTIONS, WAS MUTUALLY EXCLUSIVE AND CAN 


NOT_STAND 


In the event this Court should hold that second degree murder is 
a lesser included offense under count one of the indictment, there remains 
to be determined whether in the circumstances of this case, tthe jury verdict 
as to count one and count two was fatally defective. There was considerable 
evidence during the course of the trial that appellant had been drinking on 
the day and evening of December 23, 1960. Therefore, the Court felt that 
there was a serious question of appellant's capability of forming the 
specific intent to rob, which is an essential clement of the erime of 
robbery as alleged under count two of the indictment. (Tr. 1934-1985). So 

| 

that the jury might have a clear picture of the relationship between specific 
intent, an essential element of the crime of robbery, the crite of robbery 
and the felony murder as alleged under count one of the indictment, the 
Court, in its instructions, defined the crimes alleged in the, indictment in 
a different order than as contained in the indictment. (Tr. 1974-1975). 
The Court instructed the jury first on the crime of robbery (Tr. 1975-1976) 


and an essential element of that crime, the spccific intent tlo rob. (Tr. 


1985-1986). In effect, the Court was telling the jury that they should 


| 
first determine whether appellant was guilty of the crime of robbery and 


that their prime problem in this regard would be to determine) whether, in 


| 
view of the testimony relating to the drunken condition of appellant, he was 
| 
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capable of forming the specific intent to rob. The Court went on to say 
that if the jury found that appellant was guilty of robbery, the jury could 


then consider whether he was guilty under the first count of murder com- 


mitted during the course of a robbery. (Tr. 1980). The Court made it 


crystal clear that the jury could not consider the lesser included offense 
of second degree murder under count one unless the jury found appellant not 
guilty of the crime of robbery. (Tr. 1989). The jury was told that al- 
though second degree murder was a lesser included offense under count one 
of the indictment, it was a separate and distinct offense and was separately 
defined in the District of Columbia Code and that they were not to consider 
whether this appellant was guilty of the crime of second degree murder un- 
less they found appellant not guilty of robbery, for if appellant was guilty 
of robbery, he was either guilty of first degree murder under count one or 
not guilty. There can be no mistake of the trial court's admonition to the 
jury when it was said (Tr. 1989): 
"In order to justify a verdict of second degree murder as 

to defendant, Jackson, you must find, one, that there was no 

robbery committed by the defendants by reason of the fact that 

although one or more of the defendants took property from Mrs. 

Schery, if you go find, such defendant or defendants did not 

have the specific intent required to be established as an 

essential of robbery." 
The trial court correctly instructed the jury on this point. The second 
degree murder statute compelled such an instruction. The statute reads: 

"Whoever with malice aforethought, except as provided in Sec- 


tions 22-2401, 22-2402, kills another is guilty of murder in 
the second degree." 
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Section 22-2401 is the felony murder statute. Thus it is apparent that if 
| 

a killing occurs during a robbery the jury cannot consider second degree 

murder since by its definition such a finding is excluded. The Court's 


instruction was not only required by the Code definition of second degree 
| 


murder, but in addition, the facts compelled the instruction since all the 


evidence showed that if appellant was guilty of killing Victor Schery it 
happened while a robbery in which appellant was a principal, has in progress. 
There was no evidence that the killing took place either before or after 

the robbery occurred. 


| 

There can be no doubt that the jury's finding that appellant was 
guilty of robbery under count two and of murder in the second degree under 
count one was in direct violation of the Court's instruction. The jury's 
verdict on these two ccunts is mutually exclusive and cannot stand. The 
finding that appellant was guilty of robbery inherently contained a deter- 
mination that he had the specific intent to rob, whereas the finding of mur- 
der in the second degree, under the Court's instructions, inherently con- 
tained the finding that appellant did not have the specific intent to rob. 
Once the jury found appellant guilty of robbery as to count one, appellant 
was either guilty of first degree murder or not guilty. On the other hand, 
once the jury found the appellant guilty of murder in the sco degree 


they were not at liberty to find appellant guilty of robbery, for it was 


clear that second degree murder was a separate and distinct dffense which 


| 
was not to be considered by the jury unless they found that appellant did 
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not have the specific intent to rob, an essential element of the greater 
offense of felony murder contained in count one of the indictment. 

The Supreme Court has stated in many cases that a verdict need not 
be consistent as between various counts, since each count in an indictment 
is to be considered as if it was a separate indictment and all that is 
necessary is to determine whether there is sufficient evidence to support 


a conviction under 2 particular count. Dunn v- United States, 284 U.S. 390, 


393 (1932); Borum v. United States, 284 U.S. 596 (1932); Crichton v. United 


States, 67 U.S. App. D.C. 300, 303, 92 F.2d 224, 227 (1937) Cert. Den., 302 
U.S. 702; Welch v. United States, 77 U.S. App. D.C. 317,, 318, 135 F.2d 465, 
466 (1943) Cert. Den. 319 U.S. 769; Gillars v. United States, 87 U.S. App. 
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D.C. 16, 21 (1950) 182 F.2d 962, 967; Silverman v. United States, 107 U.S. 
App. D.C. 144, 147 (1960) 275 F.2d 173, 176, reversed on other grounds, 
365 U.S. 505. The alleged inconsistency in these cases involved acquittals 
on one or more counts as compared with convictions on one or more counts of 
the same indictment. Appcllant's situation is quite different. Appellant 
does not complain of the inconsistency in the jury's finding of not guilty 
of felony murder and guilty of robbery. Rather it is appellant's position 
that the conviction of second degree murder and the conviction of robbery 
in the circumstances of this case are inconsistent and mutually exclusive. 
Judge Keech of our United States District Court recently had 


occasion to rule on this very problem in the United States v. Daigle, U-S. 


D.C. D-C., 149 Fed. Supp. 409 (1957), aff. 101 U.S. App. D.C. 286, 248 F.2d 


608, Cert. Den. 355 U.S. 913. Judge Keech instructed the jury that should 
they find the defendant guilty of embezzlement as to a particular transac-~ 


tion, the jury would have to return a verdict of not guilty 2g to a companion 


larceny count and that verdicts of guilty of both larceny and enbezzlenent 


could not be returned with respect to the same transaction. The jury, how- 


ever, found the defendant guilty of both embezzlement on one count and 


larceny on another count 2s to the same transaction. The Court directed a 
| 
verdict of acquittal on the larceny count. The Court said that although 2 


verdict as to each count in an indictment must be consistent in itself, 


| . 
verdicts on several counts in an indictment need not be consistent with 


each other. Nevertheless, where guilt on one count in an indictment nega- 


tives some fact essential to 2 finding of guilt on another count, the guilty 
verdict on the two counts may not stand. In this regard, the! Court said 
| 


(149 Fed. Supp. 413): 

"It has often been held that rational consistency in a 
verdict is not necessary, and that each count in the indiict- 
ment is to be regarded as if it were a separate indictment. 
Dunn v. United States, 284 U.S. 390, 393, 52 S.Ct. 189, 76 
L.Ed. 356; Borum v. United States, 284 U.S. 596, 597, 52 Satis 
205, 76 L.Ed. 513, affirming 61 App.D.C. 4, 56 F.2d 3015) 
United States v. Dotterweich, 320 U.S. 277, 279, 64 §.Cti. 134, 
88 L.Ed. 48; Gillars v. United States, 87 U.S.App.-D.C. 16, 182 
F.2d 962. Where inconsistent verdicts of conviction and 
acquittal are returned, it has been said: ‘While the verdict 
as to each count must be consistent in itself, the verdicts 
on several counts need not be consistent with cach other. 

The question * * * is not whether the verdict of guilty * * * 

is consistent with the verdict of acquittal on the othex counts. 
It is whether it is consistent with the evidence, t that is 
whether the evidence supports the verdict, and this is true 
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even though the inconsistency can be explained upon no rational 
considerations." Mogoll v. United Statcs, 5 Cir., 158 F.2d 
792, 793, certiorari denicd Perniciaro v. United States, 331 
U.S. 306, 67 S.Ct. 1189, 91 L.Ed. 1827, rehearing denied 331 
U.S. 865, 67 S.Ct. 1315, 91 L.Ed. 1870; reversed on other 
grounds Mogall v. United States, 333 U.S. 424, 68 S.Ct. 487, 

92 L.Ed. 783. 


" 


On the other hand, where @ guilty verdict on_one count 
negatives seme fact essential to a finding of guilty _on_a 
second count, two guilty verdicts may not stand. Fulton v. 
United States, supra, 45 App-D-C. at page 41; Davis v. United 
States, 37 App-D.C. 126, 133." /Emphasis added./ 


In Fulton v. United States, 45 App-D.C. 27 (1916), Fulton con- 
tended on appeal that the jury verdict of guilt on one count of the indict- 
ment charging embezzlement of money belonging to Smith and a guilty verdict 
on a second count charging embezzlement of the same sum of money belonging 
to Smith and 16 other named persons was fatally inconsistent. This Court 
agreed and reversed and remanded the case for a new trial. This Court said 
(45 App.D.C. 41): 


"The indictment charged the embezzlcment of a lump sum, 
and the proposition is too plain to admit of argument that if 
the jury had found that this sum belonged to Smith, such a 
finding negatived the possibility of cwnership in anyone else. 
On the other hand, a finding that it obclonged to Smith and the 
other persons named in the third count of the indictment ncga- 
tived the averment in the first count that it belonged to Smith 
alone." 
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While it is the rule in the Fedoral courts that in a 
criminal case 2 general judgment upon an indictment contain- 
ing several counts and a verdict of guilty on each count will 
not bc revorsed on appcal if any count is good (Claassen v. 
United States, 142 U. S. 140, 35 L. ed. 966, 12 Sup. Ct. Rep. 
169; Evans v. United States, 153 U. S- 584, 38 L. cd. 830, 14 
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Sup. Ct. Rep. 934, 9 Am. Crim. Rep. 668), this rule obviously 
does not apply in a case where the verdict was upon counts 
charging distinct and inconsistent offenses. Davis v. United 
States, 37 App. D. C. 126; Cam. v. Haskins, 128 Mass. 60. In 
the Davis Case there were counts in the indictment which | 
charged the defendant with having obtained money by falsé pre- 
tenses, and other counts charging embezzlement of the same 
money, and the verdict was guilty as to both. After pointing 
out the inconsistency of the verdict, we said: ‘It is not the 
province of the court to conjecture which theory the jury would 
have adopted had their attention been drawn to the matter. 

That is a question for their determination." So here, it is 

no answer to say that because the jury probably would haye re- 
turned a verdict under one of the two counts, defendant was 

not harmed. He was entitled to a determination of this ques- 
tion of fact by the jury. Moreover, while the sentence imposed 
does not exczed thc maximum penalty possible under a conviction 
upon either count, it is mere conjecture to say that the court 
was not influenced by the double conviction. We conclude that 
the court committed error in permitting the jury to return a 
verdict of guilty upon both counts." 


In our case the finding of the jury that appellant was guilty of 


murder in the second degree negatives an essential fact to 2 finding of 
| 


guilt on the robbery count--the specific intent to rob. This| was of pre- 
| 
judice to appellant for he was sentenced on both count one and count two, 
| 
the sentences to run consecutively. Several Maryland cases are instructive 


on this question. In Heinze v. State, 184 Md. 613, 617, 42 Aled 128, 130 
| 

(1945) the Court of Appeals said: 

"Tt is unquestioned that 2 finding of guilty on twd incon- 
sistent counts is invalid. Thus, where 2 defendant is charged 
in one count with larceny and in another count with recéiving 
stolen goods, and it plainly appears that the property alleged 
to have been stolen is that also alleged to have been received, 
a general verdict of guilty is fatally defective, because in 
law 2 thicf cannot be guilty of the crime of receiving dtolen 
goods which he himself has stolen, and a guilty receiver of 
stolen goods cannot himself be the thicf, and hence the defendant 


could not be guilty on both counts. Novak v. State, 139 Md. 
538, 115 A. 853; Harris v. State, 182 Md. 27, 31 A2d 609; 
Commonwealth v.' Haskins, 128 Mass. 60; 2 Bishop, New Criminal 
Procedure, 2d Ed., sec. 1015a; Hochheimer, Criminal Law, 2d 
Ed., sec. 181. In the case at bar the general verdict of 
guilty, as originally announced by the foreman, was inconsis- 
tent in law and consequently was inadequate to support 2 
judgment unless properly corrected." 
See also: Leet v. State, 203 Md. 285, 293, 100 A2d 789, 793 (1953); Bell 
v. State, 220 Md. 75, 80, 150 A2d 908, 911 (1959); and Ponder v. State, 
227 Md. 570, 177 A2d 839, 841 (1961). 

The verdict on count one, second degree murder, and on count two, 
robbery, is fatally inconsistent and repugnant to the law and the facts of 
this case. This Court should reverse for there is nothing the Court can do 
to cure this defect. 


III. APPELLANT'S ALLEGED CONFESSIONS WERE OBTAINED IN VIOLATION OF RULE 
S(a) OF THE FEDERAL RULES OF CRIMINAL PROCEDURE 


RIMINAL PRYGECVRE 
The police admitted that prior to appellant's arrest on January 

18, 1961 they had recovered a bullet from a fence near Shannon Place, S. E.35 

appellant had been identified by several witnesses as having fired a revolver 

in that location; the F.8.I1. had informed them that the bullet recovered 


from the fence was ‘fired from the same revolver which fired the bullet into 


Victor Schery's body; and within an hour of the crime eppellant was seen 


with others at 3115 Stanton Road, S. E. with money. (Tr. 846). The evening 


before the arrest the police secured complete and detailed statements fran 


defendants Coleman and Tatum which identified appellant as the killer of 
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Victor Schery during the robbery of him and nis wife and that ihe partici- 
pated in the unauthorized use of a vehicle on the night of the shooting. 

| 
(Tr. 1529-1532, 1539-1541, and see statements Tr. 1583-1591, 1591-1600). 


Sgt. Weber testified that prior to appellant's arrest he had 4 complete 


idea as to how the shooting had occurred and that he had no doubt that 
| 


appellant was implicated. (Tr. 1116-1117). The fact of the hatter is 


| 
that prior to January 18, 1961 the police had secured a warrant for appel- 


lant's arrest (Tr. 1043) for they had no doubt of the probable cause for 


appellant's arrest. (Tr. 1044-1045). 


Appellant learned that the police had a warrant out) for his 
| 


arrest and were going to shoot him on sight. (Tr. 1158, 165€-1657). He 
| 
also heard that the police were picking people up in connection with the 


Schery case and beating them at the 14th Precinct. (Tr. 1655). Therefore, 
on January 18, 1961 between 7:30 and 8:00 A.M. he telephoned ithe Homicide 
Squad, identified himself and offered to give himself up. (tr. 1158, 1656- 
1657). He said he was on the corner of 7th and K Streets, nw E. and would 
wait until the police arrived. (Tr. 1159). Lt. Daly of the Homicide Squad 
said he received appellant's telephone call and promptly called the Sth 


Precinct located at Sth and E Streets, N. E. and asked Officdr Manzano to 


pick appellant up. (Tr. 1025). Appellant was arrested by Officer Manzano 


at 8:00 A.M. and taken to the 5th Precinct where he remained! for about one- 


half an hour. (Tr. 789, 1159). Appellant was then taken to;the Homicide 


Squad at the Municipal Center. At the Sth Precinct appellant was questioned 


| 
(Tr. 1170) although the police deny this. (Tr. 789). | 


UCAS ates 


Although there is a dispute as to the time of appellant's tele- 


phone call and aS ee is of little importance for the appellant's 


rights were violated when he was taken to the Homicide Squad office instead 
of being taken before the United States Commissioner or a Municipal Court 
Judge for arraignment. It is clear that the sole purpose of taking appel- 
lant to the Homicide Squad was for the purpose of questioning him to obtain 
evidence which would'incriminate him. The police knew almost all there was 
to know about appellant's alleged participation in the Schery case. There 
can be no valid excuse for not giving appellant the hearing to which he was 
entitled and the iene tahoe and events which occurred after appellant 
was taken to the Homicide Squad took place in a period of "unnecessary delay" 
and “unlawful detention." Lt. Daly frankly admitted that the reason he did 
not direct Officer Manzano at the Sth Precinct to take appellant before the 
United States Commissioner on a charge of murder was because he wanted to 
question him. (Tr. 1049). 

At the time appellant left the Sth Precinct it would have been 
just as convenient for the police to take him to the office of the United 
States Commissioner, who was arraigning the defendants Coleman and Tetum 


at that very moment as it was to proceed to the Homicide Squad. There was 


3/ Lt. Daly claimed that he received appellant's telephone call at 9:45 A.M. 
and thereafter called Officer Manzano. (Tr. 1023-1025). Officer 
Manzano said he received Daly's call at 9:45 A.M., arrested appellant 


and returned to the Sth Precinct arriving at 9:50 A.M. (Tr. 789). 
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no legitimate requirement or reasonable justification to subject appellant 


to a grilling at the Homicide Office when the United States Commissioner was 

so ready, willing and able to accommedate the pclice at that vey instant. 
Had appellant been promptly afforded a hearing where he would 

have been advised of his rights and given the opportunity to consult counsel 

the unfortunate events which took place at the Homicide Squad would have 


never occurred. Appellant said he arrived at the Homicide Squad of fice 


about 10:00 A.M. and he was questioned by Lt. Daly alone for fifteen or 
| 

twenty minutes during which time he denied any knowledge of the Schery 
| 


murder-robbery. (Tr. 1160-1161, 1172, 1658). Thereafter, Detectives Weber, 
| 
Rogers and Lt. Jenkins took over. Although appellant continued to deny 


knowledge of the crime he was told that he should confess and make things 


easy for himself; that he could be killed and ne one would be ithe wiser 


since the police would simply fill out a report that he had attempted to 

| 
escape; and finally he was struck twice on the neck and once in the stomach. 
(Tr. 1162-1164, 1179, 1658). In fear and suffering fran the beating, he 


signed a statement which he did not read and before anyone advised him cf 
his rights to remain silent and to the assistance of Sauneaiie (Tr. 1165- 
1166, 1659). Finally, he said, without food or water since his arrest at 
8:00 A.M. he was taken before the United States Commissioner at 3:00 or 
3:20 P.M. (Tr. 1167) : 


Of course, the police have a very different story to tell. Lt. 


Daly said that appellant arrived at the Homicide Office at 10:30 AM. 
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(Tr. 1026) and that appeliant made an oral statement in which he identified 
himself as the killer and ring leader in the Schery murder-robbery. (Tr. 
1026-1029). Sgt. Weber and Detective Rogers said that when they returned 

to Homicide at 10:30 A.iM. from the United States Commissioner's office they 
found appellant there talking to Lt. Daly. (Tr. 1095, 1543, 965, 1492). 
Sgt. Weber was then directed to take a statement from appellant by Lt. Daly. 
(Tr. 1123, 1567). Again, the police missed an opportunity to give appellant 
a_ preliminary hearing--Weber said the reason he did not take appellant to 
the Commissioner's office, although he knew that it was open for business, 
was because Lt. Daly had directed him to take appellant's statement. (Tr. 
1567). The officers obtained a written statement fran appellant which they 
said began at 10:50 and completed at 11:55 A.M. and that appellant voluntar- 
ily signed it. (Tr. 1101, 1548). They said they made no threats, used no 
force or violence on appellant, and that he was advised that he need not 
make a statement and that any statement he might give would be used against 


him. (Tr. 967, 979, 1097). The officers did admit that no one advised 


appellant of his right to an attorney. (Tr. 980, 1034-1035). The police 


say that appellant was taken before the United States Commissioner for 
hearing at 2:30 P.M. that day. (Tr. 1101, 1549). At the trial both the 
oral admissions of appellant and the written statement were admitted 
against him. (Tr. 1482-1484, 1545-1548, 1600-1609). 

If the time schedule of appellant is accepted, he was arrested 


at 8:00 A.M.; arraigned at about 3:00, thus in custody for about seven hours 


ea ee 
before arraignment. While if the police are to be believed, he was in 


custody about five hours before arraignment--arrest at 9:45 and arraignment 
| 


at 2:30 P.M. Whichever time schedule is accepted, it is amazing that under 


the circumstances of this case appellant was not promptly arraigned consider- 


| 
ing the fact that he was arrested after an arrest warrant had been issued 
| 


and when the police had detailed facts which demonstrated appellant's 
alleged implication as the killer of Victor Schery. 


Rule 5(a) of the Federal Rules of Criminal Procedure required 
that appellant be taken before a Commissioner or other officet empowered to 
commit persons "without unnecessary delay." Here there was no necessity 


to take appellant to the Homicide Squad office after his arrest and incar- 


| 
ceration at the 5th Precinct. In Mallory v. United States, 354 U.S. 449, 


453 (1957) the Supreme Court said: | 
"Provisions relating to Rule 5(a) contemplate a procedure 
that allows arresting officers little more leeway than the 
interval betwecn arrest and the ordinary administrative steps 
required to bring a suspect before the nearest available 
magistrate. Rule 4(a) provides: ‘If it appears from the com- 
plaint that there is probable cause to believe that an dffense 
has been committed and that the defendant has committed jit, a 
warrant for the arrest of the defendant shall issue ....' 
Rule 4(0) requires that the warrant ‘shall command that the 
defendant be arrested and brought before the nearest available 
Commissioner.'" 


and at p. 454: 


"The scheme for initiating a federal prosecution ig plainly de- 
fined. The police may not arrest upon mere suspicion but only on 
‘probable cause.’ The next step in the proceeding is to arraign 
the arrested person before a judicial officer as quickly as 
possible so that he may be advised of his rights and so'that the 
issuc of probable cause may be promptly determined. The arrested 
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person may, Of course, be ‘booked’ by the police. But he is 
not to be taken to police headquarters in order to carry out 

a process of inquiry that lends itself, even if not so de- 
signed, to eliciting damaging statements to support the arrest 
and ultimately his guilt.” 

Appellant, arrested on 2 warrant, was not arraigned as quickly as 
possible. The oral confessions and the written confession introduced at 
the trial were therefore inadmissible. Without these alleged confessions 
the Government's case would indeed have been weak. 

IV. THE WRITTEN FORM OF JURY VERDICT SUBMITTED TO THE JURY WHICH STATED, 


"ON COUNT ONE YOU MAY FIND EACH DEFENDANT GUILTY OF FIRST DEGREE MURDER 
IN THE SECOND DEGREE OR NOT GUILTY" WAS OF PREJUDICE TO APPELLANT 


IN_THE SECOND DEGREE OR SC}; cr —eeeee—EEEE=E=eE SS oro 
For reasons totally unexplained in the record, the Court submitted 
to the jury an erroneous written form of jury verdict which the foreman was 
directed to fill in. In regard to count one of the indictment the written 
form stated "On Court One you may find each defendant guilty of first degree 
murder in the second degree or not guilty.” Obviously, a mistake was made 
(3.4. 20), for the form of jury verdict should have read, "On count one, 


yeu may find each defendant guilty of first degree murder or murder in the 


second degree or not guilty." This is what the Court intended to submit to 


the jury. (Tr. 1967). 


The verdict form submitted to the jury was totally confusing and 
in effect instructed the jury to find appellant guilty of murder in the 
second degree or not guilty. Possibly this explains why the jury brought 


in a verdict of guilty of robbery under count two and guilty of second 
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degree murder under count one of the indictment. At this point it is im- 


! 


possible to calculate what effect this mistake had upon the deliberations of 
the jury. Certainly the carefully worded instructions of the Court dis- 
tinguishing the necessary clements of first degree murder as donpared with 
the necessary clements of second degree murder are completely [obliterated 
in this statement. There is no such crime as first degree murder in the 
second degree. The jury may well have believed, from an examination of this 
verdict form, that once finding the appellant guilty of robbery, he was 

| 


automatically to be found guilty of murder in the second degree. This 


error was of prejudice to appellant. 


CONCLUSION 


The erroneous instruction on second degree murder, the mutually 


exclusive jury verdict on counts one and two, the introduction of inadmis- 
sable alleged confessions and thc submission to the jury of a jury verdict 
form charging appellant with "first degree murder in the second degree" re- 


| 
quire that the judgments of conviction be reversed and the case be remanded 


| 
for a new trial. 
| 


Respectfully submitted, 
f ) 


KENNETH WELLS PARKINSON 
1100 Tower Building 
Washington 5, D. C. 
| 
Attorney for Appellant 
August 1, 1962 (Appointed by this Court ) 
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ARGUMENT | 


| 
MURDER IN THE SECOND DEGREE IS NOT A LESSER OFFENSE NECESSARILY 
INCLUDED IN A COUNT IN THE INDICTMENT CHARGING FELONY MURDER WHICH 
OMITS AN ALLEGATION OF "MALICE AFORETHOUGHT". 


The Government contends that the trial court properly instructed 
the jury on second degree murder since there was evidence introduced at 
the trial from which the jury might reasonably find appellant guilty of 
second degree murder. The Government cites and discusses series of 
cases dealing with the quality of evidence which tends to show that an 
accused is guilty of a lesser offense and the requirement that the jury 
be instructed on such lesser offenses. The Gevernment's argument misses 


the mark. Appellant does not contend that there was insufficient evidence 


before the jury upon which the jury might reasonably find appellant guilty 


of second degree murder. The issue before this Court is not an evidentiary 


issue. It is simply whether appellant was indicted fer second degree mur- 


| 
der, for if the indictment did not charge appellant with second degree 


murder certainly the jury should not be permitted t» find him guilty of a 


erime of which he was never charged. 
Appellant was charged in ceunt one of the indictment with murder 


ef the first degree. Count one charged appellant with having killed during 
| 
the ceurse of a robbery in violation of Section 22-2401 af; the District of 


Columbia Code. Appellant was not indicted for murder in the second degree. 
Ceunt one of the indictment did not ceantain an allegation of "malice 


afevethought” required by the definitien of second degree murder in 
| 


Seetion 22-2403 of the District af Colymbia Code. Notwithstanding the 


Ree 


failure of the indictment to properly charge second degree murder, the 
trial court instructed the jury that it might find appellant guilty of 
murder in the second degree under count one of the indictment since it 
was a lesser included offense. The appellant was convicted of second 
degree murder and sentenced to the penitentiary for 10 to 30 years, the 
sentence to run consecutively with the sentences which he received under 
counts two and three of the indictment. 

This Court has held in many cases that second degree murder, if 
the evidence warrants it, is a lesser included offense under a felony 
murder indictment. These cases, however, were decided by this Court prior 
to the decision of the Supreme Court of the United States in Russell v. 
United States, 369 U.S. 749, which requires a re-examination of the 
sufficiency of the indictment in this case te charge second degree murder. 
The Russcll case held that a criminal indictment must contain the necessary 
elements of the offense intended to be charged and must sufficiently 
apprise the defendant of what he must be prepared to meet. The Supreme 
Court did not limit the application ef the Russell case to contempt of 
Congress cases. The rationale of the Russcll case is just as applicable 
in all criminal cases a$ it is in contempt of Congress cases. The Govern- 


ment’s suggestion that an accused in a contempt of Congress case is 


entitled to more protection than appellant is inadmissible. This was a 


eapital case and appellant is entitled to just as much and obviously more 


protection than an accused in a contempt of Congress case. 


Poke ge 


Although the Russell case requires that a criminal indictment 
must contain the necessary elements of the offense to be charged, a 
necessary element of second degree murder, "malice sfénethoughe’ 5 was not 
alleged in this indictment. A criminal indictment should sufficiently 
apprise an accused of the charge, in plain language, readily understood 


by the average person. The fact that this Court has held in al series of 


| 
cases that second degree murder may be a lesser included offense in an 
indictment of felony murder did nct give appellant sufficient notice that 


he was in jeopardy for second degree murder. The indictment should 


plainly and clearly put an accused on notice of the offense of which he is 


charged and ne should not be required to indulge in extensive legal re- 
search to determine whether he has been charged with offenses not contained 
in the indictment. 

The integrity of the grand jury system is put into question in 
this case as is suggested by the Russell case. The grand jury indicted 
appellant for killing while committing a robbery. The Code nokes this 
crime first degree murder and requires no proof of "malice aforethought”, 
since this is presumed to exist as a matter of law when a killing occurs 
during the perpetration of a robbery. Sabens v. United states, 40 App. 
D.C. 440, 442 (1913) and Goodall v. United States, 86 U.S. App. D.C. 148, 
150, 180 F.2d 397, 399 (1950). The grand jury could have indicted appel- 


lant for common law murder, which would require allegations ape proof of 


"premeditation" and "malice aforethought". The grand jury could have 
| 


indicted appellant for second degree murder whieh would have required the 
allegation and proof of "malice aforethought". However, the grand jury 
must have determined there was insufficient evidence to prove "malice 
aforethought" and therefore the indictment was for felony murder rather 
than common law murder or statutory second degree murder. 

The Government argues that notwithstanding the failure of the 
grand jury to find evidence of "malice aforethought", appellant may be 
tried and convicted of second degree murder which requires proof of 
"malice aforetnought". The Government argues that the indictment need not 
contain the allegation of "malice aforethought" since this allegation was 
supplied in count one by an allegation that the homicide occurred in the 
perpetration of a robbery and that at common law, robbery was a crime from 
which malice was implied as a matter of law. This argument cannot stand 
in this case since it is clear that an allegation of robbery is no substi- 
tute fer an allegation of "malice". The jury in this case was instructed 
that they might find the appellant guilty of second degree murder if they 
found him not guilty of robbery. In fact, the jury was instructed that it 
should not reach the question of whether appellant was guilty of second 
degree murder unless it found appellant not guilty of robbery. 

The Government argues that since appellant requested an instruc- 
tien on second degree murder he cannot now complain that such an instruc- 


tion was given. The argument is fallacious as the Government was forced 


to admit in its brief at page 25 when it cited and discussed Judge 


~ &. 


Prettyman's opinion in Chaifitz v. United States, 199 U.S. App} D.C. 349, 


288 F.2d 133 (1960). In the Chaifitz case the defendant was convicted of 
the felony of wilfully attempting to evade federal income taxes by filing 
a false and fraudulent income tax return. This Court held that the trial 
court had not erred by its refusal to grant defendant's Seiieee to submit 
to the jury, as a lesser included offense, the misdemeanor of wilful fail- 
ure to supply information required by law, where the prosecution of such 

a lesser offense was barred by the statute of limitations. Duping the 
course of the opinion this Court said (109 U.S. App. D.C. 362): 


"But the fact that in many of the cited cases the Govern- 
ment was seeking the instruction which would permit ia 
verdict on the lesser offense, whereas in the case at 
bar the defendant is seeking that instruction, is 
immaterial. Instructions are the directions of the 
court as to the law in the case. They are the court's 
own directions. They are to be correct as to the appli- 
cable law. Who requests a given instruction makes no 
difference upon the problem of propriety. Of course a 
defendant can sometimes waive an instruction to which 
he is entitled, or fail to claim one; but a requested 
instruction must truly reflect the applicable law, no 
matter who requests it. | 
| 
eo 8 © © © © © ew 8 
"As we have noted, Rule 3l(c) of the Rules of 
Criminal Procedure provides that an accused is entitled 
to instructions on ‘necessarily included’ offenses. | But 
that rule is not to be read as conferring a blanket right 
without qualification. Quite clearly it refers to offenses 
for which convictions might be had upon the proof adduced. 
Otherwise it would run counter to all accepted rules as 
to what a trial judge should dg can charge a jury con- 
cerning permissible verdicts. 
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The fact that appellant requested the second degree murder in- 
struction is not controlling. The question is whether the instruction was 
correct in this case. Rule 3l(c) of the Federal Rules of Criminal Proce- 
dure must refer only to lesser offenses which are necessarily included in 
the indictment and not lesser offenses of which there may be some evidence 
at the trial. 

A defendant charged with first degree murder has no right to 
"waive" an instruction on lesser included offenses if such an instruction 
is warranted by the evidence. But the trial court cannot correctly in- 
struct on a lesser offense, even if requested by the defendant, unless the 
indictment necessarily includes such lesser offense. 

The Government suggests that the appellant cannot complain of 
his conviction of second degree murder since he introduced the issue of 
second degree murder into the case himself by his testimony that he lacked 
the specific intent for felony murder. This, indeed, is a shocking argu- 
ment. The Government seeks to convict appellant of a crime of which he 
was never charged on the basis of his efforts to defend himself in this 


capital case. The appellant intreduced evidence of his drunken condition 


at the time of the crime as a defense to the felony murder charge. The 


evidence of intoxication, if credited by the jury, would negative the 
specific intent to rob and therefore cancel a necessary element of the 
crime of first degree murder. Appellant should not be placed in the 


dilemma that the Government's argument suggests of introducing evidence 


aT= 


in defense cf a first degree murder charge and thereby subjecting himself 


to conviction for second degree murder when he was not indicted for second 
| 
degree murder. 
i 


II. THE FINDING OF MURDER IN THE SECOND DEGREE UNDER COUNT ONE OF THE 
INDICTMENT CHARGING MURDER DURING THE COURSE OF A ROSSERY |AND A 
FINDING OF GUILT UNDER COUNT TWO OF TH2 INDICTMENT CHARGING THE 
SAME ROBBERY ALLEGED UNDER CCUNT ONE OF THE INDICTMENT, WHiCH VER- 
DICT WAS IN DIRECT VIOLATION OF THE COURT'S INSTRUCTIONS, WAS 
MUTUALLY EXCLUSIVE AND CANNOT STAND. | 


The Court instructed the jury that in the event it found appel- 
lant guilty of robbery under count two of the indictment, then it should 
consider whether appellant was guilty of murder in the first degree under 
count one of the indictment. (Tr. 1980). The Court, ene was careful 
to point out to the jury that Lf it found appellant did not have the 
specific intent to rob it must find him not guilty of robbery junder count 
two and rot guilty of first degree murder under count one. (tr. 1986). 


In the event of this finding the jury was instructed that it ¢ould con- 


sider whether appellant was guilty of second degree murder, a separate and 
distinct offense which the Court defined. (Tr. 1986). The Court then 
instructed the jury that it could consider a finding of second degree 
murder only if they found appellant not guilty of robbery. (Tr. 1989). 
The jury verdict that appellant was guilty of robbery under count two and 
second degree murder under count one was in complete violation of the 


Court's instructions. 


LAG te 


The Court was compelled to instruct the jury that it could not 
consider whciner appellant was guilty of second degree murder unless it 
found him not guilty of robbery since the second degree murder statute, 
Title 22-2403 of the District of Columbia Code, by its very def.nition 
excludes a killing during the course of a rcbbery. Such a crime must be 
first degree mucder oF nothing. the statute states: "Whoever with malice 
aforethougn’ ; except_in Sections 22-2401, 22-2402, kills another is guilty 
of murder in the second degree." 

All che facts in this case tend to show that the killing took 
place during <ne course of a robbery. There were no facts that the kill- 
ing took plaze either before or aftcr the robbery. There were no facts 
then to suppor: a finding that appellant was guilty of both robbery and 
second d2gze¢ murder. 

The verdict on court one and count two was inconsistent. The 
finding chat appellant was guilty of robbery in count two of the indictment 
necessarily ‘ncluded the finding by the jury that he had the specific in- 
tent to roo while the finding of guilty of second degree murder under count 


one of the indictment necessarily included the finding that he did not 


have the specific intent to rob. These two guilty verdicts are mutually 


exclusive and cannot stand. 
The Government contends that since appellant made no objection 
at the tria) to the return of the inconsistent verdicts he has waived this 


serious ercor. The mutually exclusive verdict on counts one and two was 


eMOeS 


not waived by appellant, either factually or legally. The verdict was 
cemplets and final when the jury announced that appellant was guilty of 
second degree murder on count one, guilty as charged on count tno of 
robbery and guilty as charged on count three. Appellant made no objection, 
for obviously the verdict of the jury had been rendered and dhacy was 


| 
nothing further for the jury to do. The error had been committed finally 


and irrevocably. The Court was just as aware as was saceitansst the 
violation by the jury of the Court's instructions. Certainly the Court 
could not chouse between the two inconsistent verdicts, nor was the jury 
in a position to do so. There can be no waiver under these cizcumstances. 
The Maryland cases cited by appellee for its contention of 
waiver do not support the Government's position. In both Bell v. State, 
220 Md. 75, 150 Atlantic 2d 998 (1959) and Hardesty v. State, 223 Md. 559, 
165 Atlartic 2d 761 (1960), a general verdict was rendered bythe Court, 
sitting without a jury, on indictments containing inconsistent counts. 
The respective courts made no specific finding of guilt on eagh of the 


separate counts. As the Court of Appeals said in Bell v. State (220 Md. 


81): | 


hen a verdict of guilty is rendered on incon- 
sistent counts, the defendant has a right to require 
the trier of facts to specify on which of the counts he 
is guilty, but it is a right which may be waived." | 


In the case at bar the jury verdict was not a general one but! contains spec- 


ific findings of guilt on each of three counts. The appellant's right to 


require the juty to specify on which of the counts he was guilty was 


satisfied. There was no waiver. 
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The Government suggests that a consistent verdict on the evidence 
in the case would have convicted appellant of first degree murder under 
count one and robbery under count two. The Government fails to understand 
the true nature of the inconsistency. The jury found appellant not guilty 
of first degree felony murder. Therefore, a consistent verdict as respects 


second degree murder and robbery would either have been a guilty finding 


of second degree murder or robbery or an acquittal of both second degree 


murder and robbery. The Government's suggestion that the inconsistent 
verdict was to the appellant's advantage is inconceivable, for es a result 
of the inconsistent verdict appellant was sentenced on both counts one 
and two, the sentences to run consecutively. Had the verdict been con- 
sistent appellant probably would have received a lighter sentence. 

ihe Government apparently misses the distinction between those 
cases where the alleged inconsistency involved acquittals on one or more 
counts as compared with convictions on one or more counts of the same 
indictment: and the case at bar whore the inconsistency is between two 
convictions on inconsistent counts. In the former cases it may be 
correctly said that the Courts proceeded on the theory that an accused 
cannot complain of acquittals for he has thereby becn treated more favor- 
ably than he verhaps deserves, no matter how inconsistent the matter may 
appear. This cannot be said here, for this appellant deserved better 
treatment than to be found guilty on inconsistent counts and to be 


sentenced on each, the sentences to run consecutively. 


Pc eae 


APPELLANT'S ALLEGED CONFESSIONS WERE OBTAINED IN VIOLATION OF RULE 
5(a) OF THE FEDERAL RULES OF CRIMINAL PROCEDURE AND WERE IMPROPERLY 
RECEIVED IN EVIDENCE. | 
| 
The Government argued at the trial and urges in its brief that 
the alleged confessions of the appellant are admissible in evidence accord- 
ing to the case of Metoyer v. United States, 102 U.S. App. D.C. 62, 250 
‘ ; | 
F.2d 30 (1957). The facts in the Metoyer case are So peter from the 
facts in this case that Metoyer can have no application here. Metoyer was 
indicted and convicted of second degree murder. He was arrested at 12 noon 
| 
in Maryland and held by the Maryland authorities for questioning by the 
metropolitan police. The metropolitan police arrived at about: 1 P.M. and 


Metoyer immediately confessed. A written confession was prepared which he 


signed at 2:15 P.M. A District of Columbia warrant for his arrest was 


| 
served on him between 3:15 and 3:30. At 3:30 he was arraigned in Maryland 
| 


and at 5:30 P.M. he was arraigned in the District of Columbia. At his 


trial Metoyer made a full confession in open court and no significant 
element of his written or oral confession was denied at the t4iel. 
Appellant denied at the trial that he ever confessed. (Tr. 1659- 
1661). The police admitted that prior to appellant's arrest they had a 
complete idea as to how the shooting had occurred and had no doubt that 
appellant was implicated. (Tx 1116-1117). Prior to his arrest the 


police had secured a warrant for his arrest (Tr. 1043-1044) as they had 


no doubt of the probable cause of his arrest. (Tr. 1044-1045). The 


eos 


police admitted that prior to appellant's arrest they had recovered a 
bullet from a fence neer Shannon Place, S- E., that they had been advised 
by several witnesses that he had fired a revolver in that location, the 
F.3.I. had informed them that the bullet recovered from the fence was 
fired from the same revolver that fired the bullet into Victor Schery's 
body and within an hour of the crime appellant was secn at 3115 Stanton 
Road, S. —&. with moncy- (Tr 846). The cvening before appellant's 
arrest the police secured complete and detailed statements from defendants 
Coleman and Tatum who identified appellant as the killer of Victor Schery 
during the robbery of him and his wife and that he participated in the 
unauthorized use of a vehicle on the night of the shooting. (Tr. 1529- 
1532, 1539-1541, and see statements Tr. 1583-1591, 1591-1600). Obviously, 
prior to appellant's arrest the police had detailed and complete knowledge 
of appellant's alleged implication with the crime. For what purpose then 
was appe_lant conveyed frem the Sth precinct to the Homicide Officc? 
Certainly it cannot be said that further questioning by the police at she 
Homicide Squad office might lead to his release or wes necessary 2S 4 
routine administrative step in normal police procedures. 

Appellant was arrested by Officer Manzano at 8 A.M. and taken 


to the Sth precinct where he remained for approximately one-half hour. 


(Tr. 789, 1159). At the Sth precinct appellant was questioned. (Tr. 1170). 


At the Sth precinct the police exhausted their opportunity to conduct the 


ordinary administrative steps required to properly book appellant. It was 


=a 


here that the legitimate questioning ef the appellant took place. From 
the Sth precinct appellant should have been conveyed to a committing 


magistrate for arraignment pursuant to Rule 5(a) of the Federal Rules of 
| 
Criminal Procedure as interpreted in Mallory v. United States, 394 U.S. 


449 (1957). Appellant did not remain at his original place of incarcera- 
tion, the 5th precinct, as Metoyer remained in Maryland at his original 
place of incarceration. Instead, in this case the police made a decision. 
They elected to transport appellant to the office of the Homicide Squad 


| 
for further questioning at a time when the United States Commissioner was 


| 
available and open for business. In fact, the police presented the defen- 
| 


dants Coleman and Tatum to the United States Commissioner for arraignment 


| 
at 10 A.M. that very morning. 


The Government argues that appellant voluntarily and spontane- 


ously confessed immediately upon his arrival at the Homicide Squad without 
grilling, the use of force and that he was advised sufficienthy ef his 
rights. This argument is inadmissible and simply the facts 2s viewed 
through the rose-colored glasses of the police and the prosecution. This 
Court should not and cannot assume these facts to be true. 

Prior to his arrest the appellant became terrified Iwhen he 


| 
learned that the police had a warrant out for his arrest and were going to 


shoot him on sight. (Tr. 1656-1657). He also learned that the police 
| 
were picking people up in connection with the Schery murder case and 


beating them in the l4th precinct. (Tr. 1655). To avoid the threats of 
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physical harm he telephoned the police, identified himself and offered to 
give himself up. (Tr. 1158, 1656-1657). He was subsequently arrested, 
taken to the Sth precinct and questioned and then conveyed to the Hemicide 
Squad office. When appellant arrived at the Homicide Squad office at 
approximately 10 A.M. he was questioned by Lt. Daly alone for 15 or 20 
minutes during which time he denied any knowledge of the Schery murder 
case. (Tr. 1160-1161, 1172, 1658). Thereafter Detectives Weber, Rogers 
and Lt. Jenkins took over the questioning. Although appellant continued 
to deny knowledge of the crime he was told that he should confess and 
make things casy for himself; that he could be killed and no one would be 
the wiser since the police would simply fill out 4 report that he had 
attempted to escape; and finally, he was struck twice on the neck and 
once in the stomach. (Tr- 1162-1164, 1179, 1658). In fear and suffering 
from the beating, appellant signed a statement which he had not read and 
before anyone advised him of his rights to remain silent and to the 
assistance of counsel. (Tr. 1165-1166, 1659). Finally, without food or 
water since his arrest at 8 A.M., appellant was taken before the United 
States Commissioner at 3 or 3:20 P.M. (Tr. 1167)- 


Yow can it be said that this case is at all similar with the 


Metoyer case? Here appellant, fearful of physical violence and bodily 


harm voluntarily gave himself up as he understood the police were looking 
for him in regard to 2 murder of which he had no knowledge. The police 


were given an opportunity to process appellant during his stay at the Sth 


es 


precinct. Tne sole purpose of taking appellant to the Homicide Squad 
office was to further question him in order to obtain incriminating state- 
| 


ments which would be used against him. On arrival at the Homicide Squad 
| 


office, although appellant persistently refused to make a statement, he 
was subjected to grilling and police brutality. Finally, a written state- 


| 

ment was extracted from him. The clear command of Mallory v. United 
States, supra, and Rule 5(2) of the Federal Rules of Criminal Procedure 
went unheeded in this case. The Supreme Court speaks of the provisions 


of Rule 5(a) which (354 U.S. 453): 
"contemplate a procedure that allows arresting of fiders 
little more leeway than the interval between arrest jand 
the ordinary administrative steps required to bring a 
suspect before the nearest available magistrate." | 
The opportunity to conduct the “ordinary administrative steps" was afforded 


the police at the 5th precinct. As the Supreme Court further! stated in 


Mallory (354 U.S. 454): 


"The next step in the proceeding is to arraign the arrested 
person before a judicial officer as quickly 2s possible 
so that he may be advised of his rights and so that: the 
issue of probable cause may be promptly determined." 
[Emphasis added./ | 

| 
To paraphrase the language of the Supreme Court (354 U.S. 454), appellant 

| 

was taken to police headquarters in order to carry out a process of inquiry 


that lent itself, even if not so designed, to elicit damaging statements 


to support the arrest, and ultimately, appellant's guilt. 


Lice 


The Government argues that little time elapsed from the time of 
appellant's arrest until he had completed his alleged confession. As to 
this, it is to be noted that although the Government's witnesses testified 
that appellant was arrested at approximately 9:45 and had completed his 
routine statement by 11:55, appellant testified that he was arrested at 
8 o'clock. In any event, whatever time elapsed between appellant's arrest 
and the signing of appellant's statement, the time interval in and of it- 
self is not controlling. Metoyer v- United States, 102 U.S. App. D.C-, 


62, 65, 250 F.2d 30, 33 (1957). The fact that is controlling is that the 


police took tne wrong fork in the road when the appellant was conveyed 


from the Sth precinct to the Homicide Squad office for further questioning 
instead of being taken before the Commissioner or to the Municipal Court 
for arraignment. The "unnecessary" delay in appellant's arraignment began 
at this time and nis detention thereafter was unlawful. The subsequent 
alleged oral and written confessions obtained from appellant were the 
contraband of iJlicit police activity and never should have been admitted 


into evidence against appellant. 


SAD ca 


THE WRITTEN FORM OF JURY VERDICT SUBMITTED TO THE JURY WHICH STATES, 
"ON COUNT ONE YOU MAY FIND EACH DEFENDANT GUILTY OF FIRST DEGREE 
MURDER IN THE SECOND DEGREE OR NOT GUILTY" WAS OF PREJUDICE TO 
APPELLANT AND REQUIRES REVERSAL. 


The Court submitted to the jury an erroneous written form of 
jury verdict which the foreman was directed to fill in in er to count 
one of the indictment. The written form stated, "on count one [you may find 
each defendant guilty of first degree murder in the second aeales or not 
guilty". (J.-A. 20). It is conceded by the Government that a histake was 
made, for obviously the form should have read, "on count one, you may find 
each defendant guilty of first degree murder or murder in the second degree 
or not guilty". This is what the Court intended to submit to the jury. 
(Tr. 1967). | 

It is true that appellant's counsel suggested to the Court that 
the written jury verdict form should be amended, as it originglly was pre- 
pared by the Court. (Tr. 1966-1967). The form originally stated that as 
to the first count the alternatives were "guilty as charged os guilty of- 
murder in the second degree or not guilty". Appellant's coungel asked 


the Court to take out the words "guilty as charged" and insert therein 


the words "guilty of first degree murder". (Tr. 1966-1967). ‘Nevertheless, 


in making the correction which had been requested by counsel for appellant, 


the Court made an error. There is nothing in the transcript to show that 
counsel for appellant ever saw the final draft of the jury verdict form 

| 
after it had been modified by the Court. Therefore, there can be no waiver 


on the part of appellant of what his counsel did not sec. 


= 18 = 


The jury verdict form submitted to the jury was totally confus- 
ing and had the necessary effect of instructing the jury to find the 
appellant guilty of second degree murder or not guilty. This may well 
explain why the jury brought in a verdict of guilty of robbery under count 
two and guilty of second degree murder under count one of the indictment. 
The carefully worded instructions of the Court distinguishing between the 
necessary elements of first degree murder as compared with the necessary 
elements of second deyree murder ere completely obliterated by the jury 
verdict form. 

The Gevernment claims that it is inconceivable that the jury 
could have been misled by the mistaken jury verdict form in view of the 
Court's instructions. But it must be remembered that the Court's instruc- 


tions we:re given orally, and that which is spoken is soon forgotten, but 


the jury verdict form perpetrated in writing this prejudicial error. Lt 


is further to be remembered that the jury verdict form accompanied the 
jury to the jury room and the effect it may have had in the deliberations 
of the jury, long after the oral instructicns were forgotten, would seem 


to necessarily prejudice appellant. 


Bio Ngan 


CONCLUSION 


For the reasons contained in appellant's brief and this reply 


brief the convictions on each count must be reversed. 
| 
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ARGUMENT 


MURDER IN THE SECOND DEGREE IS NOT A LESSER OFFENSE NECESSARILY 
INCLUDED IN A COUNT IN THE INDICTMENT CHARGING FELONY MURDER WHICH 
OMITS AN ALLEGATION OF "MALICE AFORETHOUGHT". 


The Government contends that the trial court properly instructed 


the jury on second degree murder since there was evidence introduced at 
the trial from which the jury might reasonably find appellant guilty of 
second degree murder. The Government cites and discusses a series of 
cases dealing with the quality of evidence which tends! to show that an 
accused is guilty of a lesser offense and the requirement that the jury 

be instructed on such lesser offenses. The Gevernment's argument misses 
the mark. Appellant does not contend that there was insufficient evidence 
before the jury upon which the jury might reasonably find appellant guilty 
ef second degree murder. The issue before this Court is not an evidentiary 
issue. It is simply whether appellant was indicted for second degree mur- 
der, for if the indictment did not charge appellant with second degree 
murder certainly the jury should not be permitted to find him guilty of a 
crime of which he was never charged. 

Appellant was charged in ceunt one ef the indictment with murder 
ef the first degree. Count one charged appellant with having killed during 
the course of a robbery in violation of Section 22-2401 of the District of 
Columbia Code. Appellant was not indicted for murder in the second degree. 
Count ene of the indictment did not centain an allegation of "malice 
aforethought" required by the definitien of second degree murder in 


Section 22-2403 of the District af Columbia Code. Notwithstanding the 


— a = 


failure of the indictment to properly charge second degree murder, the 
trial court instructed the jury that it might find appellant guilty of 
murder in the second degree under count one of the indictment since pina 
was a lesser included offense. The appellant was convicted of second 
degree murder and sentenced to the penitentiary for 10 to 30 years, the 
sentence to run consecutively with the sentences which he received under 
counts two and three of the indictment. 

This Court has held in many cases that second degree murder, if 
the evidence warrants it, is a lesser included offense under a felony 
murder indictment. These cases, however, were decided by this Court prior 
to the decision of the Supreme Court of the United States in Russell v. 
United States, 369 U.S. 749, which requires a re-examination of the 
sufficiency of the indictment in this case te charge second degree murder. 
The Russell case held that a criminal indictment must contain the necessary 
elements of the offense intended to be charged and must sufficiently 
apprise the defendant of what he must be prepared to meet. The Supreme 
Ceurt did not limit the application ef the Russell case to contempt of 
Congress cases. The rationale of the Russell case is just as applicable 
in all criminal cases as it is in contempt of Congress cases. The Govern- 


ment's suggestion that an accused in a contempt of Congress case is 


entitled to more protectien than appellant is inadmissible. This was a 


capital case and appellant is entitled to just as much and obviously more 


protection than an accused in a contempt of Congress case. 
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Although the Russell case requires that a criminal indictment 
must contain the necessary elements of the offense to be charged, a 
necessary element of second degree murder, "malice aforethought" , was not 
alleged in this indictment. A criminal indictment should sufficiently 
apprise an accused of the charge, in plain language, readily understood 
by the average person. The fact that this Court has held in a series of 
cases that second degree murder may be a lesser included offense in an 
indictment of felony murder did not give appellant sufficient notice that 
he was in jeopardy for second degree murder. The indictment should 
plainly and clearly put an accused on notice of the necenee of which he is 
charged and he should not be required to indulge in extensive legal re- 
search to determine whether he has been charged with offenses not contained 
in the indictment. 


The integrity of the grand jury system is put into question in 


this case as is suggested by the Russell case. The grand jury indicted 


appellant for killing while committing a robbery. The Code makes this 
crime first degree murder and requires no proof of "malice aforethought", 
since this is presumed to exist as a matter of law when a killing occurs 
during the perpetration of a robbery. Sabens v. United States, 40 App. 
D.C. 440, 442 (1913) and Goodall v. United States, 86 U.S. App. D.C. 148, 
150, 180 F.2d 397, 399 (1950). The grand jury could have indicted appel- 
lant for common law murder, which would require allegations and proof of 


"premeditation" and "malice aforethought". The grand jury could have 


-4- 


indicted appellant for second degree murder which would have required the 
allegation and proof of "malice aforethought". However, the grand jury 
must have determined there was insufficient evidence to prove "malice 
aforethought" and therefore the indictment was for felony murder rather 
than common law murder or statutory second degree murder. 

The Government argues that notwithstanding the failure of the 
grand jury to find evidence of "malice aforethought", appellant may be 
tried and convicted of second degree murder which requires proof of 


"malice aforetnought". The Government argues that the indictment need not 


contain the ellegation_ of "malice aforethought" since this allegation was 


supplied_in count one by_an allegation that the homicide occurred in the 


perpetration of a robbery and that at common law, robbery was a crime from 


which malice was implied as_a matter of law. This argument cannot stand 
in this case since it is clear that an allegation of robbery is no substi- 
tute fer an allegation of "malice". The jury in this case was instructed 
that they might find the appellant guilty of second degree murder if they 
found him not guilty of robbery. In fact, the jury was instructed that it 
should not reach the question of whether appellant was guilty of second 
degree murder unless it found appellant not guilty of robbery. 

The Government argues that since appellant requested an instruc- 
tien on second degree murder he cannot now complain that such an instruc- 
tion was given. The argument is fallacious as the Government was forced 


to admit in its brief at page 25 when it cited and discussed Judge 


Prettyman's opinion in Chaifitz v. United States, 199 U.S. App. D.C. 349, 


288 F.2d 133 (1960). In the Chaifitz case the defendant was convicted of 
the felony of wilfully attempting to evade federal income taxes by filing 
a false and fraudulent income tax return. This Court held that the trial 
court had not erred by its refusal to grant defendant's request to submit 
to the jury, as a lesser included offense, the misdemeanor of wilful fail- 
ure to supply information required by law, where the prosecution of such 

a lesser offense was barred by the statute of limitations. ‘During the 
course of the opinion this Court said (109 U.S. App. D.C. 352): 


"3ut the fact that in many of the cited cases the Govern- 
ment was seeking the instruction which would permit a 
verdict on the lesser offense, whereas in the case at 
bar the defendant is seeking that instruction, is. 
immaterial. Instructions are the directions of the 
court as to the law in the case. They are the court's 
own directions. They are to be correct as to the appli- 
cable law. Who requests a given instruction makes no 
difference upon the problem of propriety. Of course a 
defendant can sometimes waive an instruction to which 

he is entitled, or fail to claim one; but a requested 
instruction must truly reflect the applicable law, no 
matter who requests it. 
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"As we have noted, Rule 3l1(c) of the Rules of 
Criminal Procedure provides that an accused is entitled 
to instructions on 'necessarily included' offenses. But 
that rule is not to be read as conferring a blanket right 
without qualification. Quite clearly it refers to offenses 
for which convictions might be had upon the proof: adduced. 
Otherwise it would run counter to all accepted rules as 
to what a trial judge should or can charge a jury con~ 
cerning permissible verdicts." 
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The fact that appellant requested the second degree murder in- 
struction is not controlling. The question is whether the instruction was 
correct in this case. Rule 3l(c) of the Federal Rules of Criminal Proce- 
dure must refer only to lesser offenses which are necessarily included in 
the indictment and not lesser offenses of which there may be some evidence 
at the trial. 

A defendant charged with first degree murder has no right to 
"waive" an instruction on lesser included offenses if such an instruction 
is warranted by the evidence. But the trial court cannot correctly in- 
struct on a lesser offense, even if requested by the defendant, unless the 
indictment necessarily includes such lesser offense. 

The Government suggests that the appellant cannot complain of 
his conviction of second degree murder since he introduced the issue of 
second degzee murder into the case himself by his testimony that he lacked 
the specific intent for felony murder. This, indeed, is a shocking argu- 
ment. The Government seeks to convict appellant of a crime of which he 


was never charged on the basis of his efforts to defend himself in this 


capital case. The appellant introduced evidence of his drunken condition 


at the time of the crime as a defense to the felony murder charge. The 
evidence of intoxication, if credited by the jury, would negative the 
specific intent to rob and therefore cancel a necessary element of the 
crime of first degree murder. Appellant should not be placed in the 


dilemma that the Government's argument suggests of introducing evidence 
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in defense of a first degree murder charge and thereby subjecting himself 
to conviction for second degree murder when he was not indicted for second 


degree murder. 


II. THE FINDING OF MURDER IN THE SECOND DEGREE UNDER COUNT ONE OF THE 
INDICTMENT CHARGING MURDER DURING THE COURSE OF A ROBSERY AND A 
FINDING OF GUILT UNDER COUNT TWO OF THE INDICTMENT CHARGING THE 
SAME ROBBERY ALLEGED UNDER CCUNT ONE OF THE INDICTMENT, WHICH VER~ 
DICT WAS IN DIRECT VIOLATION OF THE COURT'S INSTRUCTIONS, WAS 
MUTUALLY EXCLUSIVE AND CANNOT STAND. 


The Court instructed the jury that in the event it found appel- 


lant guilty of robbery under count two of the indictment, then it should 
consider whether appellant was guilty of murder in the first degree under 
count one of the indictment. (Tr. 1980). The Court, however, was careful 
to point out to the jury that if it found appellant did not_have the 
specific intent to rob it must find him not guilty of robbery under count 
two and rot guilty of first degree murder under count one. (te. 1986). 

In the event of this finding the jury was instructed that it could con- 
sider whether appellant was guilty of second degree murder, separate and 
distinct offense which the Court defined. (Tr. 1986). The Court then 
instructed the jury that it could consider a finding of second degree 
murder only if they found appellant not guilty of robbery. | (tr. 1989). 
The jury verdict that appellant was guilty of robbery under count two and 
second degree murder under count one was in complete violation of the 


Court's instructions. 
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The Court was compelled to instruct the jury that it could not 
consider whether appellant was guilty of second degree murder unless it 
found him not guilty of robbery since the second degree murder statute, 
Title 22-2403 of the District of Columbia Code, by its very definition 
excludes a killing during the course of a robbery. Such a crime must be 
first degree murder or nothing. The statute states: "Whoever with malice 
aforethought, except in Sections 22-2401, 22-2402, kills another is guilty 
of murder in the second degree." 

All the facts in this case tend to show that the kiliing took 
place during che course of a robbery. There were no facts that the kill- 
ing took plase either before or after the robbery. There were no facts 
then to support a finding that appellant was guilty of both robbery and 
second degree murder. 


fhe verdict on court one and count two was inconsistent. The 


finding shat appellant was guilty of robbery in count two of the indictment 


necessarily included the finding by the jury that he had the specific in- 
tent to rob waile the finding of guilty of second degree murder under count 
one of the indictment necessarily included the finding that he did not 
have the specific intent to rob. These two guilty verdicts are mutually 
exclusive and cannot stand. 

The Government contends that since appellant made no objection 
at the trial to the return of the inconsistent verdicts he has waived this 


serious error. The mutually exclusive verdict on counts one and two was 


Peon 


not waived by appellant, either factually or legally. The verdict was 
cemplets and final when the jury announced that appellant was guilty of 
second degree murder on count one, guilty as charged on count two of 
robbery and guilty as charged on count three. Appellant mace no objection, 
for obviously the verdict of the jury had been rendered and Nene was 
nothing further for the jury to do. The error had been committed finally 
and irrevocably. The Court was just as aware as was aprelent of the 
violation by the jury of the Court's instructions. Certainly the Court 
could not choose between the two inconsistent verdicts, nor was the jury 


in a position to do so. There can be no waiver under these circumstances. 


The Maryland cases cited by appellee for its contention of 


waiver do not support the Government's position. In both Bell v. State, 
220 Md. 75, 150 Atlantic 2d 998 (1959) and Hardesty v. State, 223 Md. 559, 
165 Atlartic 2d 761 (1960), a general verdict was rendered by the Court, 
sitting without a jury, on indictments containing inconsistent counts. 
The respective courts made no specific finding of guilt on each of the 
separate counts. As the Court of Appeals said in Bell v. state (220 Md. 
81): | 
When a verdict of guilty is rendered on incon- 

sistent counts, the defendant has a right to require 

the trier of facts to specify on which of the counts he 

is guilty, but it is a right which may be waived." 
In the case at bar the jury verdict was not a general one but contains spec- 
ific findings of guilt on each of three counts. The appellant's right to 


require the jury to specify on which of the counts he was guilty was 


satisfied. There was no waiver. 


ane 


The Court was compelled to instruct the jury that it could not 
consider whether appellant was guilty of second degree murder unless it 
found him not guilty of robbery since the second degree murder statute, 
Title 22-2403 of the District of Columbia Code, by its very definition 
excludes a killing during the course of a robbery. Such a crime must be 
first degree murder or nothing. The statute states: "Whoever with malice 
aforethought, except in Sections 22-2401, 22-2402, kills another is guilty 
of murder in the second degree." 

All the facts in this case tend to show that the kiliing took 
place during cne course of a robbery. There were no facts that the kill- 
ing took plase either before or after the robbery. There were no facts 
then to support a finding that appellant was guilty of both robbery and 
second degcee murder. 

fhe verdict on court one and count two was inconsistent. The 
finding <het appellent was guilty of robbery in count two of the indictment 
necessarily included the finding by the jury that he had the specific in- 
tent to rob waile the finding of guilty of second degree murder under count 
one of the indictment necessarily included the finding that he did not 
have the specific intent to rob. These two guilty verdicts are mutually 


exclusive and cannot stand. 


The Government contends that since appellant made no objection 


at the trial to the retuen of the inconsistent verdicts he has waived this 


serious error. The mutually exclusive verdict on counts one and two was 


not waived by appellant, either factually or legally. The verdict was 


cemplete and final when the jury announced that appellant “as guilty of 
second degree murder on count one, guilty as charged on count tuo of 
robbery and guilty as charged on count three. Appellant made no objection, 
for obviously the verdict of the jury had been rendered and there was 
nothing further for the jury to do. The error had been committed finally 
and irrevocably. The Court was just as aware as was appellant of the 
violation by the jury of the Court's instructions. Certainly the Court 
could not choose between the two inconsistent verdicts, nor was the jury 
in a position to do so. There can be no waiver under these circunstances. 

The Maryland cases cited by appellee for its contention of 
waiver do not support the Government's position. In both Bell v. State, 
220 Md. 75, 150 Atlantic 2d 998 (1959) and Hardesty v. Stats, 223 Md. 559, 
165 Atlartic 2d 761 (1960), a general verdict was rendered by the Court, 
sitting without a jury, on indictments containing inconsistent counts. 
The respective courts made no specific finding of guilt on aac of the 
separate counts. As the Court of Appeals said in Bell v. State (220 Md. 
81): | 

When a verdict of guilty is rendered on incon- 

sistent counts, the defendant has a right to require 

the trier of facts to specify on which of the counts he 

is guilty, but it is a right which may be waived.” 
In the case at bar the jury verdict was not a general one but contains spec- 
ific findings of guilt on each of three counts. The appellant's right to 
require the jury to specify on which of the counts he was guilty was 


satisfied. There was no waiver. 
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The Government suggests that a consistent verdict on the evidence 
in the case would have convicted appellant of first degree murder under 
count one and robbery under count two. The Government fails to understand 
the true natuze of the inconsistency. The jury found appellant not guilty 
of first degree felony murder. Therefore, a consistent verdict as respects 
second degree murder and robbery would either have been a guilty finding 
of second degree murder or robbery or an acquittal of both second degree 


murder and robbery. The Government's suggestion that the inconsistent 


verdict was to the appellant's advantage is inconceivable, for as a result 


of the inconsistent verdict appellant was sentenced on both counts one 
and two, the sentences to run consecutively. Had the verdict been con- 
sistent appellant probably would have received a lighter sentence. 

The Government apparently misses the distinction between those 
cases where the alleged inconsistency involved acquittals on one or more 
counts as compared with convictions on one or more counts of the same 
indictment, and the case at bar where the inconsistency is between two 
convictions on inconsistent counts. In the former cases it may be 
correctly said that the Courts proceeded on the theory that an accused 
cannot complain of acquittals for he has thereby been treated more favor- 
ably than he perhaps degerves, no matter how inconsistent the matter may 
appear. This cannot be said here, for this appellant deserved better 
treatment than to be found guilty on inconsistent counts and to be 


sentenced cn each, the sentences to run consecutively. 
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III. APPELLANT'S ALLEGED CONFESSIONS WERE OBTAINED IN VIOLATION OF RULE 
5(a) OF THE FEDERAL RULES OF CRIMINAL PROCEDURE AND WERE IMPROPERLY 
RECEIVED IN EVIDENCE. 

The Government argued at the trial and urges in its brief that 
the alleged confessions of the appellant are admissible in evidence accord- 
ing to the case of Metoyer v. United States, 102 U.S. App. D.C. 62, 250 
F.2d 30 (1957). The facts in the Metoyer case are so different from the 
facts in this case that Metoyer can have no application Nenee Metoyer was 
indicted and convicted of second degree murder. He was arrested at 12 neon 
in Maryland and held by the Maryland authorities for questioning by the 
metropolitan police. The metropolitan police arrived at about 1 P.M. and 
Metoyer immediately confessed. A written confession was prepared which he 
signed at 2:15 P.M. A District of Columbia warrant for his arrest was 
served on him between 3:15 and 3:30. At 3:30 he was arraigned in Maryland 
and at 5:30 P.M. he was arraigned in the District of Columbia. At his 
trial Metoyer made a full confession in open court and no significant 
element of his written or oral confession was denied at the trial. 

Appellant denied at the trial that he ever confessed. (Tr. 1659- 
1661). The police admitted that prior to appellant's arzest they had a 
complete idea as to how the shooting had occurred and had no doubt that 
appellant was implicated. (Tr. 1116-1117). Prior to his arrest the 


police had secured a warrant for his arrest (Tr. 1043-1044) as they had 


no doubt of the probable cause of his arrest. (Tr. 1044-1045). The 


mie 


police admitted that prior to appellant's arrest they had recovered a 
bullet from a fence near Shannon Place, S. E., that they had been advised 
by several witnesses that he had fired a revolver in that location, the 
F.B.I- had informed them that the bullet recovered from the fence was 
fired frem the same revolver that fired the bullet into Victor Schery's 
body and within an hour of the crime appellant was seen at 3115 Stanton 
Road, S. E. with money. (Tr. 846). The evening before appellant's 

arrest the police secured complete and detailed statements from defendants 
Coleman and Tatum who identified appellant as the killer of Victor Schery 


during the robbery of him and his wife and that he participated in the 


unauthorized use of a vehicle on the night of the shooting. (Tr. 1529- 


1532, 1539-1541, and see statements Tr. 1583-1591, 1591-1600). Obviously, 
prior to appellant's arrest the police had detailed and complete knowledge 
of appellant's alleged implication with the crime. For what purpose then 
was appeilant conveyed from the 5th precinct to the Homicide Office? 
Certainly it cannot be said that further questioning by the police at the 
Homicide Squad office might lead to his release or was necessary as a 
routine administrative step in normal police procedures. 

Appellant was arrested by Officer Manzano at 8 A.M. and taken 
to the 5th precinct where he remained for approximately one-half hour. 
(Tr. 789, 1159). At the Sth precinct appellant was questioned. (Tr. 1170). 
At the Sth precinct the police exhausted their opportunity to conduct the 


ordinary administrative steps required to properly book appellant. It was 
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here that the legitimate questioning of the appellant took place. From 
the 5th precinct appellant should have been conveyed to a committing 
magistrate for arraignment pursuant to Rule 5(a) of the Federal Rules of 
Criminal Procedure as interpreted in Mallory v. United States, 354 U.S. 
449 (1957). Appellant did not, remain at his original sleet 3 incarcera- 
tion, the Sth precinct, as Metoyer remained in Maryland at his original 
place of incarceration. Instead, in this case the police made a decision. 
They elected to transport appellant to the office of the Homicide Squad 
for further questioning at a time when the United States Commissioner was 
available and open for business. In fact, the police presented the defen- 
dants Coleman and Tatum to the United States Commissioner for arraignment 
at 10 A.M. that very morning. 

The Government argues that appellant voluntarily and spontane- 
eusly confessed immediately upon his arrival at the Homicide Squad without 
grilling, the use of force and that he was advised sufficiently of his 
rights. This argument is inadmissible and simply the facts as viewed 
through the rose-colored glasses of the police and the prosecution. This 
Court should not and cannot assume these facts to be son 

Prior to his arrest the appellant became terrified when he 
learned that the police had a warrant out for his arrest and were going to 
shoot him on sight. (Tr. 1656-1657). He also learned that the police 


were picking people up in connection with the Schery murder case and 


beating them in the 14th precinct. (Tr. 1655). To avoid the threats of 


— ive 


physical harm he telephoned the police, identified himself and offered to 


give himself up. (Tr. 1158, 1656-1657). He was subsequently arrested, 
taken <o the Sth precinct and questioned and then conveyed to the Homicide 
Squad office. When appellant arrived at the Homicide Squad office at 
approximately 10 A.M. he was questioned by Lt. Daly alone for 15 or 20 
minutes during which time he denied any knowledge of the Schery murder 
case. (Tr. 1160-1161, 1172, 1658). Thereafter Detectives Weber, Rogers 
and Lt. Jenkins took'over the questioning. Although appellant continued 
to deny knowledge of the crime he was told that he should confess and 
make things easy for himself; that he could be killed and no one would be 
the wiser since the police would simply fill out a report that he had 
attempted to escape; and finally, he was struck twice on the neck and 
once in the stomach. (Tr- 1162-1164, 1179, 1658). In fear and suffering 
from the beating, eppellant signed a statement which he had not read and 
before anyone advised him of nis rights to remain silent and to the 
assistance of counsel. (Tr. 1165-1166, 1659). Finally, without food or 
water since his arrest at 8 A.M., appellant was taken before the United 
States Commissioner at 3 or 3:20 P.M. (Tr. 1167). 

How can it be said that this case is at all similar with the 
Metoyer case? Here appellant, fearful of physical violence and bodily 
harm voluntarily gave himself up as he understood the police were looking 
for him in regard to a murder of which he had no knowledge. The police 


were given an opportunity to process appellant during his stay at the Sth 


Ti) os 


precinct. The sole purpose of taking appellant to the Homicide Squad 


office was to further question him in order to obtain incriminating state- 
ments which would be used against him. On arrival at the Homicide Squad 
office, although appellant persistently refused to make a statement, he 
was subjected to grilling and police brutality. Finally, a written state- 
ment was extracted from him. The clear command of Mallory v. United 
States, supra, and Rule 5(a) of the Federal Rules of Criminal Procedure 
went unheeded in this case. The Supreme Court speaks of the provisions 
of Rule 5(a) which (354 U.S. 453): | 

"contemplate a procedure that allows arresting officers 


little more leeway than the interval between arrest and 
the ordinary administrative steps required to bring a 


suspect before the nearest available magistrate." 
The opportunity to conduct the "ordinary administrative steps” was afforded 
the police at the Sth precinct. As the Supreme Court further stated in 
Mallory (354 U.S. 454): 

"The next step in the proceeding is to arraign thé arrested 

person before @ judicial officer as quickly as possible 

so that he may be advised of his rights and so that the 

issue of probable cause may be promptly determined." 

[Emphasis added./ 
To paraphrase the language of the Supreme Court (354 U.S. 454), appellant 
was taken to police headquarters in order to carry out a process of inquiry 


that lent itself, even if not so designed, to elicit damaging statements 


to support the arrest, and ultimately, eppellant's guilt. 
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The Government argues that little time elapsed from the time of 


appellant's arrest until he had completed his alleged confession. As to 


this, it is to be noted that although the Government's witnesses testified 
that appellant was arrested at approximately 9:45 and had completed his 
routine statement by 11:55, appellant testified that he was arrested at 

8 o'clock. In any event, whatever time elapsed between appellant's arrest 
and the signing of appellant's statement, the time interval in and of it- 
self is not controlling. Metoyer v. United States, 102 U.S. App. D.C., 
62, 65, 250 F.2d 30, 33 (1957). The fact that is controlling is that the 
police took the wrong fork in the road when the appellant was conveyed 
from the 5th precinct to the Homicide Squad office for further questioning 
instead of being taken before the Commissioner or to the Municipal Court 
for arraignment. The "unnecessary" delay in appellant's arraigrment began 
at this time and his detention thereafter was unlawful. The sudsequent 
alleged oral and written confessions obtained fran appellant were the 
contraband of illicit police activity and never should have been admitted 


into evidence against appellant. 
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THE WRITTEN FORM OF JURY VERDICT SUBMITTED TO THE JURY WHICH STATES, 
"ON COUNT ONE YOU MAY FIND EACH DEFENDANT GUILTY OF FIRST DEGREE 
MURDER IN THE SECOND DEGREE OR NOT GUILTY" WAS OF PREJUDICE TO 
APPELLANT AND REQUIRES REVERSAL. 

The Court submitted to the jury an erroneous written form of 
jury verdict which the foreman was directed to fill in in regard to count 
one of the indictment. The written form stated, “on count one you may find 
each defendant guilty of first degree murder in the second degree or not 
guilty". (J.A. 20). It is conceded by the Government that a mistake was 
made, for obviously the form should have read, "on count one, you may find 
each defendant guilty of first degree murder or murder in the second degree 


or not guilty". This is what the Court intended to submit to the jury. 


(Tr. 1967). 


It is true that appellant's counsel suggested to the Court that 


the written jury verdict form should be amended, as it originally was pre- 
pared by the Court. (Tr. 1966-1967). The form originally stated that as 
to the first count the alternatives were "guilty as charged -or guilty of 
murder in the second degree or not guilty". Appellant's counsel asked 

the Court to take out the words "guilty as charged" and insert therein 

the words "guilty of first degree murder". (Tr. 1966-1967) Nevertheless, 
in making the correction which had been requested by counsel for appellant, 
the Court made an error. There is nothing in the anecEtoe to show that 
counsel for appellant ever saw the final draft of the jury verdict form 
after it had been modified by the Court. Therefore, there can be no waiver 


on the part of appellant of what his counsel did not see. 


SONG 


The jury verdict form submitted to the jury was totally confus- 
ing and had the necessary effect of instructing the jury to find the 
appellant guilty of second degree murder or not guilty. This may well 
explain why the jury brought in a verdict of guilty of robbery under count 
two and guilty of second degree murder under count one of the indictment. 


The carefully worded instructions of the Court distinguishing between the 


necessary elemen<s of first degree murder as compared with the necessary 


elements of second degree murder are completely obliterated by the jury 
verdict form. 

The Government claims that it is inconceivable that the jury 
could have been misled by the mistaken jury verdict form in view of the 
Court’s instructions. But it must be remembered that the Court's instruc- 
tions wee given orally, and that which is spoken is soon forgotten, but 
the jury verdict form perpetrated in writing this prejudicial error. It 
is further to be remembered that the jury verdict form accompanied the 
jury to the jury room and the effect it may have had in the deliberations 
of the jury, long after the oral instructions were forgotten, would seem 


to necessarily prejudice appellant. 


-19 - 


CONCLUSION 


For the reasons contained in appellant's brief and this reply 


brief the convictions on each count must be reversed. 


Respectfully submitted, 
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